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Tir Priſoner was brought to the Bar a little before 
10 o'clock... He was dreſſed in black; and his demean- 
our was decent and reſped ful. He was attended by Sir 
Foſter Cunliffe, Bart. his brother-in-law, and James 
Wilkie of Foulden, Eſq; his couſin-german. x 
The Judges, in their Juſticiary-robes, preceded by a 
Macer, bearing the Juſticiary Mace, ſoon after took 
their places on the Bench in the following order, viz. 


LORD JUSTICE CLERK, 


Lord KSKGROVE, Lord DUNSINNAN, 
Lord SWINTON, Lord CRAIG. 


In ſupport of the Proſecution, appeared 


RopxkT Dunpas, Eſq; his Majeſty's Advocate, 
RokzRT BLAIR, Eſq; Solicitor-General, 
onn Buaxer, Eſq; Advocate, 


' Mr Hun W AKRENDER, Agent. 
For 


ka) 


For the Pannel, appeared 
Davm Hunz, Eſq; 
CrarLes Hor, Eiq, 
WILLIAM Rar, Eſq; 
Davip Moxyeegxsy, Eſq; | 


Mefl. James and Cranes BxEMneR, Agents. 


Silence being proclaimed, the Clerk of Court ordered 
a Macer to call Robert Dundas, Kſq; his Majeſty's Ad- 
vocatẽ, for his Majeſty's interelt, againſt Major Sir Ar- 
chibald Gordon-Kinloch of Gilmerton, Baronet; which be- 
ing done with the uſual forms and ſolemnities, the Lord 
Juttice Clerk defired the Priſoner to attend to the Indict- 
ment then to be read, tn — | 


INDICTMENT 


« SIR ARCH®. GORDON KINLOCH of Gilmer- 
ton, Baronet, preſent Priſoner in the Tolbooth of Edin- 
burgh, You are Indicted and Accuſed, at the inſtance of 
RobkRT Duxpas, Kiq; of Arniſton, his Majeſty's Advo- 
cate, for his Majeſty's intereſt, THAT M HERKAS, vy 
the laws of God, the laws of this, and of every other 
well governed realm, MURDER, more eſpecially when 
committed by a Brother againſt a Brother, 1s a crime of 
a moſt heinous nature, and ſeverely puniſhable: YET 
TRUE IT Is, AND OF VERITY, That You, the 
laid Sir Archibald Gordon-Kinloch, are guilty aQtor, or 
art and part, of the foreſaid crime, aggravatcd as afore- 
laid ; IN SO FAR AS Vou, che ſaid Sir Archibald Gor- 
don-Kinloch, being, on the 14th 'day of April 1795, in 
the houſe of Gilmerton, belonging to the deceaſed Sir 
Francis Kinloch of Gilmerton, Baronet, Your Brother- 
german, ſituated in the pariſh of Athelitonford, and 
county of Haddington, did, on the night of the {aid 14th, 
or early in the morning of the 15th of April 1795, or on 
one or other of the days or nights of that month, or of 
the month of March immediately preceding, or of May 


immediately 
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immediately following, come down from your bed-cham- 
ber in the houſe of Gilmerton aforeſaid, to the parlour or 
dining-ropm, where Your ſaid Brother then was, You ha- 
ving, at the time, two loaded piſtols ſume where conceal- 
ed about Your clothes ; and having ſoon thereafter left 
the ſaid parlour or dining-room, and Your ſaid Brother 
having followed, and being then eloſe by You, the ſaid 
Sir Archibald Gordon-Kinloch, on the ſtair leading to the 
upper apartments, You did then and there Murder the 
ſaid Sir Francis Kinloch, Your Brother, by wickedly and 
feloniouſly diſcharging one of the ſaid loaded piſtols at 
our ſaid Brother, by which he received a mortal wound; 
the ball having penetrated below the point of the fter- 
num or breaſt-bone, towards the right fide : And the ſaid 
Sir Francis Kinloch having languiſhed in great pain till the 
evening of the 16th of the ſaid month of April, did then 
expire, in _conſcquence of the wound given him by You 
the ſaid Sir Archibald Gordon-Kinloch. and notwithſtand- 
ing of every medical aſſiſtance having been procured. — 
And You, the ſaid Sir Archibald A Kiplech, ha- 
ving, upon the zoth day of May 1795, been br. ught before 
James Clerk, Eſq; Sheriff-depute of the ſhire of Edin- 
burgh, did, in his preſcnce, emit a Declaration, which was 
figned by You, the ſaid Sir Archibald Gordon-Kinloch : 
Which Declaration, togetner with two ſmall pocket piſtols, 
having the words H. W. Mortimer, London, Gunmaker 
to his Majeſty,“ marked on the barrel; as alſo a piſtol- ball, 
extracted from the body of the ſaid Sir Francis Kinloch; as 
allo a certificate dated at Gilmerton the 18th of April 1795, 
and ſigned James Home, Benjamin Bell, G. Somner ;” al- 
ſo a letter from the deceaſed Sir Francis Kinloch to Mr A- 
lexander Fraſer, Sheriff- clerk of Haddington, dated 15th of 
March 1794 ; another letter from the taid Sir Francis 
Kinloch to the ſaid Alexander Frater withovt a date, but 
marked on the back 18th March 1795; as alſo a letter 
from You the ſaid Sir Archibald Gordon-Kinloch, to the 
ſaid Alexander Fraſer, dated Haddivgton Jail, 22d day of 
April 795; another letter from You the ſaid Sir Archi- 
bald Gordon-Kinloch to the ſaid Alexander Fraſer, dated 
| the 
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the ſaid 22d day of April 1795; and alſo a letter, dated 
Edinburgh Jail, 24th April 1795, from You the ſaid Sir 
Archibald Gordon Kinloch, to the ſaid Alexander Fraſer, 
will all be uſed in evidence againſt You, the ſaid Sir 
Archibald Gordon-Kinloch,_and will, for that purpoſe, be 
lodged in the hands of the Clerk of the High Court of 
Julticiary, before which you are to be tried, that you 
may have an opporturity of ſeeing the ſame. AT LEAST, 
time and place above mentioned, the ſaid Sir Francis 
Kinloch of Gilmerton was Murdered, and You, the ſaid 
Sir Archibald Gordon-Kanloch, are guilty actor, or art and 
part, of the ſaid crime. ALL WHICH, or part thereof, 
being found proven by the verdict of an Aſſize, before the 
Lord Juſtice General, Lord Jultice Clerk, and Lords Com- 
miſſioners of Juſticiary, Yau the ſaid Sir Arehibald Gordon- 
Kinloch, OUGHT to be puniſhed with the pains of law, 
to deter others from committing the like crimes in all cim 
coming.” * | 

Lord Juſtice Clerk. Sir Archibald Gordon-Kinloch, Ba- 
ronet, Are you Guilty or not Guilty ? 

Priſoner. Not Guilty. 


After the Pannel had pled Net Guilty, Mr Davip Hur, 
© one of his Counſel, addreſſed the Court as follows: 
My Lord Juſtice Clerk, 

Your . have heard the plea which the pannel 
enters to the charge, the grievous and too relevant 
charge, —which is laid in this (as I muſt needs admit it to 
be) molt neceſſary proſecution againſt him. And it now 
remains for thoſe who have undertaken the care of his 
defence, (however unequal to ſo important a taſk,) to ex- 
plain to your Lordſliips, ſomewhat more fully than the 
pannel for tumſelf can be expected to do, the meaning of 
that plea, in the particular circumftances of this caſe ; and 
to point out to you the ſcope and object of the proof in 
exculpation, which is intended to be taken on his part. 

In pleading not guilty to the charge, the pannel would, 
in the firit place, be underſtood to intimate his denial of 
that, which the proſecutor in ſupport of his libel has to 
prove, and which, if he cannot prove, he mult fail in his 

| proſecution, 


* Liſts of the Witneſſes, cited on both ſides, will be annexed 
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proſecution, namely, That it is He who has been the 
actor of the miſerable deed of {laughter here related 
a thing which, even if it be true, the pannel cannot con- 
feſs, having ſcarce any knowledge or remembrance of 
what paſſed on the occaſion of himſelf, but from the re- 
lation of others only, which does not call for, nor would” 
juſtify a confeſſion. g 

But farther, my Lord, and perhaps in this caſe ſtill 
more material, if unluckily it ſhall appearand be ſhewn, 
that the pannel's hand has been the unhappy cauſe of the 
deathof his Brother,—then, my Lord, and in that event, 
his plea mult be underſtood to mean this other, equally 
available indeed, but far leſs fortunate defence, that at leait 
his heart and purpoſe have not been in the deed, but his 
hand only,—that it was not the work of malice and de- 
fign, (without which there is na murder,) but of pure fa- 
tality and misfortune, which he could not avoid, and for 
which he is not the object of puniſhment, but of ſympa- ' 
thy and commiſeration '—Becauſe, my Lord, at the time 
ſtated in this Indictment, the pannel was no longer to be 
numbered m the rank of reaſonable and accountable be- 
ings, but by one of thoſe high and dreadful viſitations of 
Providence, to which we all, the witeſt and the beſt of us, 
are equally liable, and from which even thrones are not. 
exempt, had been deprived of all ſelf- govermnent, —of all 
regulation of his conduct, or controul of his paſſions.— 
of all diſcernment of friend from foe, or of that which 
was meant to ſerve from that which was meant to 
harm him, — and acted, in ſhort, under the blind im- 
pulſe of a diſtempered and furious imagination, which 
tranſported him whereſoever it wouid,—which filled 
lum with a thouſand vain jealouſies, horrors, and appre- 
henions, and would equally have turned his hand a 
gainſt whatſoever perſon had at that moment come in the 
way. 41 his, my Lord, is the paimel's plea and main re- 
liance, 

My Lord, while I ſtate it for him, I am not ignorant of 
the reports and rumours that arc abroad iu the world; 
rumours, I am ſorry to lay, which, on the very day preced- 
ing this trial, and even from the pulpit, tlie eat itſelf of 
truth and oi Charity, have, in centeinpt of decency and 
humanity, 


* A miſtake in point of fact ſor the Surday ſe'enight before, 
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humanity, been induſtriouſly circulated to condemn him. I 
ſay, I am not ignoraut of theſe reports, and of the weight 
of prejudice and ſuipicion, with which, in conſequence, I 
have to firuggle; not indeed wit! your Lor«ſhips, whoſe 
| breaſts are void of every feeling ef the fort, and who will 
liſten to nothing but the information of the law, and the 
ſtill voice of y ur own conſcience ; but with the people at 
large. from among u hom the perſons, who as Jurvmen are 
to decide on the pannel's fate, are 2nd N uſt be taken. Nor, 
my Lord, do I thi k it very worder ul, that uch ſhould be 
their feelings on tliis extraordinary occalion. My Lord, 
when they are toid the miſcrable {cory of thts event, that 
a worthy and cxcellcnt gentleman, the rep re ſentative cf a 
flouriſhing and reſpected fanuly —jult arrived at the poſſeſ- 
| fon of his inheritance. in the courtc of nature, by the death 
of his aged father, (a father, m good time removed from 
the ſight of tuck a tcene among his children ;,—when, my 
Lord, they are told that this good and eſtimable perſon, 
ſurrounded with all the fair profes of a long, a happy 
and an uſctul life. that he has been taken of by a foul Mur- 
der. — a murder committed under his own roof, almoit at 
his own table, and in the midit of his domeſtics, friends and 
relations; and when to all this it is added, that he has fal- 
len by the hand of.h1s own brother, his guelt at the time, 
and innate of his houle, by him * who sheuld cgainſt the 
« Murderer Shut the door, not bear the kmje himſilf :" 
No wonder, when this lamentable tory is related, it, in 
the firit emotions of pity and of incignation at fo ſud 
and itranpe a tragedy, any thing that can be ſaid in 
defence of the unktappy author of ſo much miſchief, is 
heard at firit with a cloic heart and an untavourable ear. 
But, my Lord, h»w natural and how excuſcable ſoever 
thefe emotions, (as ſurely try are ait excuſeable, ) they are 
not, however, the quit and proper emotions for this time 
and oe cn; nor is this a d1ipohtion which they can be ſuffer- 
ed to bring with tic ito tie preſence ol this Court of juſ- 
tice ; into whict, my Lord, they are not called to afſuage 
ther poitions, or znuulge their {celings, with regard to an 
; cVelit, 
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event, which. however deplorable, is paſt and gone, and 
cannot be recalled, (I would it could ;) but to try as 
Judges, cooly and impartially to try, nay ſcrupulouſly and 
tenderly to try, the manner of that calamity, whether it 
was of chance or of deſign, and to decide on the life and 
death of a frail and infirm mortal like themſelves, who 
if, by the will of Providence, he has truly been viſited with 
this grievous and fore affliction, and has been the inſtru- 
ment of deſtroying a brother, who never did him harm, 
and whom he never regarded but as a brother, is himſelf 
far more to be pitied than the deceaſed, and is no obje& 
of judgement, but for that Almighty Judge whoſe hand hath 
ſmitten him. Theſe things, I truſt and hope in God, that 
all now preſent, and thoſe eſpecially who have been cal- 
led to the office of Jurymen, will, as they value the intereſt 
of juſtice, or their own peace of mind, remember ana keep 
in view; and that there are no bounds nor meaſure to the 
idle, the confident, yet falſe anu groundleſs ſtories which 
a whole country, commenting upon one, and that ſo mar- 
velous and intereſting a ſ{ubjc&, mult give rile to. 

My Lord, I aſk your Lordſhips pardon tor juſt touch» 
ing on this topic, unneceſſary I confels to your Lordflups, 
and to which I ſhall not again recur. With reſpe& to 
the proper buſineſs before the Court, —in ſtating the pan- 
nel's plea in the general terms I have already uſed, I 
have perhaps ſufficiently complied with the rule of Ccurt, 
md have ſtated that, which you cannot but ſultain as a 
relevant and lawful defence. But, my Lord, from any 
hing I know of this cafe, I ſhall have no objection to lay 
he Rate and hiſtory of the fact ſomewhat more fully be- 
ore the Court; thuugh, on the other hand, it cannot, and 

know will not be expected of me, to enter into a diſqui- 
tion concerning the nature of Madneſs, (the thing of 
Il others the hardeſt to be deſcribed,) or that | ſhould at- 
tempt to aſcertain the peculiar clals and character of the 
diſtemper, to which this unhappy man was Uable. 

Suffice it to ſay, that it was no ſhort, ſudden, and unac- 
countable fit of phrenzy, for the firſt time oblerved at the 


moment 
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moment of the (laughter, (though, allow me to obſerve, | 
even this, if abſolutely and fully proved, would in law, as in 
reaſon, be ſufficient ;) but the pannel's plea is far more fa- 
yourable. Upwards of fifteen years ago, I believe in 1779, 
when abroad in the Weſt Indies, in the ſervice of his 
country as an officer, the pannel had the misfortune to be 
{eized with one of thoſe dreadful fevers incident to the 
climates of that quarter of the world, and which raged 
with ſuch violence at this time, that out of 5000 men, 
which compoſed their little army in the iſland of St. Lu- 
cia, no fewer than 1800 were, in the courſe of a few 
months, ſwept away. After a long and ſevere illneſs, and 
by the pure ſtrength of his conſtitution, he eſcaped, my 
Lord, at laſt, with his life ; but I cannot ſay, fortunately 
eſcaped, for he left the better part of him behind ; and 
from thence forward was no longer the man he had been 
before. Not only, my Lord, was there a great alteration 
of the temper and humour of the man, who, from ſocial, 
chearful, and good humoured, became ſullen, jealous, and 
raſcible, and extremely changeable and uncertain, not 
only was there a decay of the vigour of his intellect—a 


eonfuſion, weakneſs, and cloudineſs of underſtanding ; but 
| there had come to be at times a plain derangement and diſ- 
- order—and this to ſuch a degree, as had on one occaſion 


tempted him to turn his hand againſt his own life, (as he 
is now charged to have done againſt his brother's ;)—and 
this an attempt of ſo violent and ſerious a nature, (by 
cutting himſelf very deeply in the wrilt,) as occaſioned 
him a confinement of three months, befors he was again 
lit to come abroad. 

This, my Lord, had been his ſtate for years. But of late, 
and recently before the event which gives riſe to this 
trial, things had plainly been verging, (as happens with 
this maladv,) from worſe to worſe, into abſolute inſanity 
and deprivation of reaſon, Of which melancholy truth, my 
Lord, {9 much were all about him, — ſo much was the de- 
cealed lumſelf convinced, (not to mention the many ſtrong 
proots of it het will be given you in his actions and con- 
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dug.) that every preparation had been made, the ſtrait 
waiit-cuat provided, a keeper engaged, and the pro- 


r attendants ſummoned to the houſe, to reduce him, 
£ main force, into a ſtate of coercion as a madman, who 
could no longer be ſuffered to go at large. 

Happy would it have been for the deceaſed, happy for the 
pannel, for the common friends of the family, and for the 
public, if this ſalutary, this neceſſary purpoſe, had with 
cue diſpatch and reſolution been carried into effect: For to 
the undue delay of it, (owing, I admit, to amiable, but moſt 


unfortunate motives,) was the cataſtrophe owing that en- 


ſued. Had it not been for that delay, and an aukward 


and ill conduvted attempt in the end to ſeize his perſon, at 
a time, when there was no force at hand to maſter him, 
Sir Francis Kinloch might now have been alive, and hap- 
Py in the midſt of his friends ;— your Lordſhips would 
have been ſpared this painful piece of duty and Sir Ar- 
chibald Gordon-Kinloch, a gentleman of birth and accom- 
pliihments, and born to happier proſpe&s, would not now 
have ſtood expoſed, a public and miſerable fpeQtacle, at 
the bar of a Court of Juſtice, and under trial for his 
fe. | 

My Lord, when I have explained the defence in theſe 
terms. Ha ſlate of utter inſanity, at the time of the deed, 
and preceded by a courſe of infirmity and of occafional 
deravgement for years, I trult I have laid a plca 
before you, which itands in no need of aid from cales, 
books or precedents, to recommend it to the attention 
and favour of the Court; nor will I conſume one mo- 
ment of your Lordilups time, which, I am afraid, will at 
any rate be long eficroached on, with the quotation of 
any ſuch, in ſupport of that which nature, reaſon, and 
humanity preſcribe. 


The Court delivered their opinions, which coincided 
with the propoſition of Mr Ilume ; and the following 
Interlocutor was pronounced :— 

The Lord Jultice Clerk, and Lords Commiſſioners « f 
« Juſticiary, having conſidered the eriininal libel, raiſed 

="; and 
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« and purſued at the inſtance of Robert Dundas, Eſq; 
« of Arniſton, his Majecty's Advocate, againſt the ſaid Sir 
« Archibald Gordon-Kinloch of Gilmerton, Baronet, they 
« find the libel relevant to infer the pains of law; but 
„allow the pannel to prove all facts and circumſtances 
that may tend to exculpate him, or alleviate his guilt : 
« And remit the pannel, with the libel, to the knowledge 
« of an Aſſize.“ | 

The Jury being called, and no objection made to any 
of them, the following gentlemen were 1mpannelled :— 


Tus JURY. 
1. Andrew Wauchope of Niddry Mariſchal, Chancellor. 
2. John Wauchope of Edmonſtone, 
3. George Ramſay of Whitchill. 
4. Simon Fraſer of Ford, 
5. Robert Trotter of Caſtlelaw. 
6. John Newton of Curriehill. . 
7. Alexander Keith of Ravelſton. 
8. George Ramſay younger of Barnton. 
9. James M. Aulay druggiſt in f dinburgh. 
10. Robert Sanderſon merchant there. 
11. William Coulter merchant there. 
+2. Thomas Hutchiſon baker there. 
13. John Monerieff apothecary there. 
14. Patrick Inglis merchant there. 


15. Elphinſton Balfour bookſeller there, Clerk. 
EVIDENCE ror THE CROWN. a 


1. Duxcaxn MMiLLAn, writer in Edinburgh, examined 
by Mr BukxeT.— Were you acquainted with the late Sir 
Francis Kinloch? Iwas. Do you remember, on Monday 
13th of Aprillaſt, ſeeing Major, now Sir Archibald Gordon 
Kinloch? Yes, | came from Edinburgh with Mr Alex- 
ander Kinloch. Do you remember of meeting a chaiſe 
on your road to Haddington? Yes. At what time might 
this be? Paſt 3 o'clock in the afternoon, Did you ob- 
ſerve who was in the chaile ? The priſoner at the bar was 
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in it, Did you obſerve any thing particular in his ap- 
pearance ? He threw himſelf back, as if wiſhing to avoid 
being ſeen. Did the chaiſe ſtop : No. 

Lord Ju. tice Clerk, Were you going in oppoſite di- 
rections? Yes. 

Mr Burnet. Had you any converſation with Mr Alexan- 
der Kivloch on this occaſion? He expreſſed ſurpriſe, be- 
eauſe he thought his brother had gone to London, Did Mr 
Alexander mention the day that he ſuppoſed his brother 
had gone to London ?—No. x 

You paſſed on to Haddington? Yes, and ſtopped at 
Mrs Fairbairn's. Did you dine at Mrs Fairbairn's !— 
Yes. Had you any other company: Ves, Mr George 
Somner, who dined with us. Did you ſee Major Gor- 
don-Kinloch there ?—I heard the noiſe of a carriage, —l 
looked out at the window, and obſerved that it was the 
ſame chaiſe we had met. lt ſtopped at Mr Somner”s ſhop. 

Did you, or any of the company, go out Mr Somner 
went out, and returned ſoon after, with Major Gordon- 
Kinloch. Had you any converfation with he Major !— 
Yes.—l aſked him how he was.—-tle anſwered, he was 
very ill. Did he continue in the room with you, or did 
he go out? He went out and returned again. How long 
did you remain in Fairbairn's huuſe, and how did the Ma- 
Jor behave when he returned? When he came back, we 
preſſed him to take a glaſs of wine and water; and he 
was in ſo bad a ſtate, that he was not able to carry it to 
his head, FEE 

Did you go to Gilmerton that night? Ves. Who went 
along with you? Mr Alexander Kinloch. Had you not 
occalion to know that another perſon went along with 
Mr Somner? Mr Somner and the pannel ſet out with 
the intention of going to Gilmerton, as they ſaid. Did 
they not go forward? The chaiſe, in which the pannel 
and Mr Somner were, ſtopped at a place called Cock- 
burd-tail, about a mile from Gilmerton, We aſked them 
why they ſtopped? And they laid, To make water. 


Lord 
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Lird Juitice Clerk. Me Scmner made the anſwer! 
Yes. - 

Mr Burnet. What paſſed further? After they had 
ſtoppe l a conſiderable time, I aſked What detained 
them fo long? and Mr Somner anſwered, That the Ma- 
jor had gone away. Was a poſtilion ſent after him? 
One of the poſtilions was ſent to look for him: He 
came back, and informed us, that he had overtaken the 
Major, who ſaid he was going to Haddington, where he 
* ſaid he would be found. Did you then go on to Gilmer- 
ton? Yes, we arrived there a little after ten at night. 
Did both chaiſes go on? Both. Do you remember of any 
thing being taken out of the chaiſe in which the Major 
was? I think there were ſome things taken out, but I was 
not preſent. .O. What happened after your arrival at Gil- 
merton relating to the Major? Mr Somner came into 
my bed-roomin the morning, told me, thæt he was going 
to Haddington to look after the pannel, and defired me to 
follow him as quickly as I could. You went to Hading- 
ton then? Yes, after breakfalt, and enquired for the 
Major, but could get no information of him. Did you 
go back to Gilmerton that day? Yes, I returned before 
dinner. Was Sir Francis Kinloch at home? Yes; alſo 
Mr Alexander, Miſs Kinloch, and a Mr Low. ” 1 

Do you remember any thing that happened after din- 
ner? I remember there was a meſſage brought to me, thut 
ſomebody wanted to ſpeak to me. - About what time was 
this? About half an hour after dinner. - When was vin- 
ner? We ſat down to dine about five. — Who was the 
perſun that wanted you? It was William Reid the gar- 
dener? What paited between you? He told me that he 
tad been up at Mr Walker's of Beanſton, and that he had 
een the Major there, who was in a very diſagreeable ſi- 
tuation indeed. — That he went up ſtairs, and knocked at 
the door where the pannel was. — That the pannel called 
out who was there, and the door was half-opened from 
within. There was no body in the room but the pannel. 
lle had a piſtol in his land, which alarnged Reid ex- 
ceedingly. 8 Lud. 


1 


Lord Ju dice Cel. He had a piſtol you ſay:— Ves, 
my Lord.— This is all that William Reid told me. 

r Burnet. How did you proceed? I called Sir h ran- 
cis out of the room to inform him; and the pannel ap- 
peared ſoon after,—l obſeryed him, before he came up to 
the honſe, from the window of the lobby.—Did he come 
into the houſe ? Yes, he came into the lobby. What 
eonverſation paſſed there? Very little. 

Lord Advicate. Do you recolle& any part of that con- 
verſation? His brother and I enquired how he did, and 
he ſaid, Very poorly. 

Mr Burnet. Do you recolle& where he went next ? 
By the defire of Sir Francis, who took him by the arm, 
he went to his own bed-chamber, and I returned to the 
dining-room. What happened next? A meſſage was 
ſoon after brought to Mr Low, that Sir Francis had been 
taken very ill, and could do no buſineſs that night; upon 
which Mr Alexander Kinloch left the dining-room, and 
went up ſtairs, and ſhortly aſter Mr Low went away. 
Had you occaſion to leave the dining-room, and go vp 
ſtairs? Yes, to the Major's room. What converſation 
had you with the Major? I do not recollet, Was the 
Major in bed? He was lying on the bed, and part of his 
clothes were off. Do you recolle& any converſation that 
33 The Major ſpoke, and converſed a good deal with 

is brother Sir Francis ; but I don't recollect the purport 
of the converſation. How long did you remain in the 
room? Not long. — 1 was there oecaſionally.— The fa- 
mily went to ſupper about eleven, but the Major did not 
come down.— Was Sir Francis in the room? Yes. 

Lord Atvacate. You ſaw thepannel before at Fairbairn's, 
and afterwards at Gilmerton, Did he appear in a better 
or worle ſituation at the latter period than at the former ? 
He appeared a great deal calmer, from the attention of 
his brother Sir. Francis. Do you recollect the ſubltance 
of what paſſed in converſation? No. Did he hold any ic- 
rational or incoherent converſation, either in your or lit 
brother's preſence before ſupper ? I carnot ſay, Did any 
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thing paſs. which impreſſed your mind at the time, that 
he was unfit to hold a rational converſation ? I did not think 
him perfectly collected. Was he more or leſs collected 
than when you ſaw him at Fairbairn's? He was more col- 
lected. From what circumſtance or appearance did you 
form this opinion, that he was not perfectly eollected? 
It was from his converſation.— He wandered from topic 
to topic. : 
r Burnet. How long did the company fit at ſupper ? 
Till three in the morning. Did any perſon join them? 
Yes, Mr George Somner. At what time did he come 
there? Between io and 11. This was before ſupper ? 
It was. At what time did you go to bed ? Immediately 
after ſupper. Have you occalion to know, If Sir Francis 
went to bed then? He left the room before I did go to 
bed. He had occaſionally left the dining- rbom in order 
to viſit the Major. Did you ſce him «fterwards? I ſaw 
him in his bed-chamber before I went to bed. What did 
you ſay to him? I adviſed him to go to bed. How long 
were you in bed? I was waked by Mr George Somner. 
8 7 Clerk. There was only one Mr Somner here! Ves.) 
Vhat was the occaſion of Mr Somner waking you? To 
tell me that Sir Francis was ſhot. W here did you go 
to? Straight to Sir Francis's room, In what ſituation 
did you find Sir Francis? Ihe ſervants were undrefling 
him. Did he ſpeak t) you? He told me not to mind 
lum, for there were plenty with him ; but to go and pre- 
vent his poor ſiſter from coming into the room. Did you 
fee any wound about Sir Francis? 1 ſaw a wound, and 
was deſired by Mr Somner to put my hand upon it, to 
prevent the external air from entering. Did you pre- 
vent Mils Kinloch from entering the room? I went im- 
mediately to the door, when Sir Francis deſired me, but 
cculd nut prevent her from coming in. She came in, 
und was very much diſtrated. Did ſhe remain in the 
room? No, we were forced to carry her out. I return- 
cd, after ſeeing Miſs Kinloch to her room. Were any 
expreſſes ſent off; There was an expreſs ſent to Edin- 
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burgh for Doctor Monro and Mr Benjamin Bell, and ano- 
ther to Haddington, for Mr Richard Somner.— I then 
went into the room where Sir Francis was and ſupport- 
ed lim for half an hour, while Mr George Somner was 
preparing bandages. 

Lord Advocate. Did any converſation paſs between the 
deceaſed and you on the ſubject of the event that had ta- 
ken place ? None, only he ſaid, God Almighty help that 
« poor unhappy man.” Did you. in palling from your 
o wn apartment to that of Sir Francis, ſee the priſoner? No, 
I did not ſee nim again. Was he not on the itairs, nor in 
the lobby? No. When did Mr Bell arrive? He came 
about eleven o'clock. Was Zir Francis regularly attend- 
ed by medical perſons? Ves. Had you any farther con- 
verſation with Sir Francis? I had ſome little converſation, 
but none on the accident, or the perſon who commit- 
ted it, except what I mentioned before. How long did 
Sir Francis ſurvive the acei ſent? The wound was recet- 
ved on Wedneſdiy morning, and he died on Thurſday 
night, about eleven o'clock. — You were intimate 
in the family of the 1:te Sir David Kinloch, How long did 


that intimacy continue? From the year 1762. Were 


you intimate from the year 1780 downwards? Ves.— 
When did Sir David die? In February laſt, Was the 
pannel ut that time in the houſe? Yes. How long did 
he continue after? I cannot ſay ; I went away. Did Sir 
Francis ever go from home at any time, and leave his 
brother, his fatter and you, at Gilmerton? Yes. I came 
into Eduwiburgh before the Seſſion roſe, and before that 
time, Sir Francis had Ee to Edinburgh. Did you re- 
main at Gilmerton during the time of Sir Francis's ab- 
ſence? Yes. Who ated as landlord then? Ihe Ma- 
jor. During any time previous to the 12th of March, 
Had you occaſion to obſerve any thing particular in 
the conduct of the priſoner ? Nothing, except that he was 
diſſatisfied with his father's ſettlements. Does it conſiſt 
with your knowledge, that Sir Francis had ary particu- 
lar reaſon for going to Kdinburgh. Yes, it was to _ 
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che advice of counſel on his father's ſettlements. Do you 
not know, that it was on account of the diſſatisfaction 
that the pannel had expreſſed? Ves, from tlie time that 
Sir Francis left Gilmerton to go to Edinburgh, till the 
day that the witneſs left it alſo. Did any eonverſation 
paſs on that topic? Ves. What was the 2 of that 
converſation? The pannel expreſſed his diſſatisfaction in 
ſeveral converſations. From the year 1950 downwards, 
Did you obſerve any thing particular in the conduct of 
the priſoner? Ile was remarkable for being exceedingly 
troubleſome when he got drink. Do you recolle& any 
other peculiarity ? He was ſometimes not correct, not ſane, 
Do you allude to the time he was in liquor or otherwiſe? 
He was confined for inſanity once in Edinburgh. Do you 
recolle& when? It was a few years ago. Is it ſiom that cir- 
cumſtance, or any other, that you formed your opinion of 
him being inſane? It is from that circumſtance, together with 
other appearances. Of what nature were theſe other 
appearances? That of being troubleſome in company; and. 
at a former period of life, he was one of the moſt-mild and 
Pleaſant men in company I ever ſaw. Did you ever ob- 
ſerve any appearances, when ſober, which could induce 
you to ſuppoſe him inſane? 1 remember once, ſome years 
ago, that he came to my bed-fide, in my own houſe, about 
tive in the morning, and ſuid, he was going to ſet off for 
Greenock to ſee Major Mackay. 

J. J. Clerk. Had he not been in town? No; he had 
been travelling all night. Was he ſober? Yes. 

Lord. Advocate. Was it ſrom his converſation or appear- 
ance that you judged him inſane? From both. Did he 
tell you lis purpoſe in going to viſit Major Mackay? 
No. Nor where he had been? Yes, at Berwick. Did you 
attempt to diſſuade him? Yes. Did he ſtate any reaſon 
why he was going to ſee Major Mackay? None. Did you 
take any ſteps in conſequence of this? No. Did you ever 
communicate to his family the opinion you had formed ? 
I think that I muſt have mentioned to Sir F rancis, that I 
thought him inſane, 
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Do you know of any cauſe of enmity, or of any grudge, 
tablilting between the pannel and his brother? Fs con- 
duct when in drink was very extraordinary. Do you re- 
member any thing more remarkable than another? I re- 
member very high words paſſing between them, and the 
priſoner ſtruck Sir Francis. Did Sir Francis give any 
cauſe for this? He certainly was in a great paſſion, Was 
there any,cauſe for this pathon? The panncl had given 
great abuſe to a gentleman at his father's table, and Sir 
Francis reproved him for it. He ſtruck him with a glaſs 
tumbler, and wounded him upon the face. Were you 
preſent at the abuſe that had taken place? I was. In 
your opinion, was the abuſe ſuch as to juitify Sir Francis 
for taking his brother to taſk? I think it was. What 
happened in conſequence ? I carried Sir Francis up ſtair- 
and dreſſed him. Sir David was not informed of :: 
then? Not fot ſome time. Does it conſiſt with your 
knowledge, that the pannel was obliged to leave his fa- 
ther's houſe on account of this miſunderſtanding? I think 
he was. How did Sir Francis take this behaviour ? He 
forgave him. He did not feel any reſentment. 

During the laſt years of your acquaintance with the 
pannel, was he accuſtomed to leave the houſe ſuddenly, 
without warning, or telling where he was going? Yes. And 
did he come back, without telling where he had been ? 
Yes. Were any ſteps taken, or propoſed to be taken to 
confine him? I never heard of any during all this time, 
till immediately before the preſent event, I meun till 
iter Sir David's death. : 

Vr Burnet. Had you occaſion to know that the Major 
came to Edinburgh, and reſided there ſome time before his 
brother's death? Yes. How long before his death? A few 
days, and he lived in the Black Buli Inn. In what ſtate 
did be appear? Was he able to converſe on general ſub- 
jects? He was. Do you remember any difference in his 
appearance from what you had ſeen at Gilmerton? I 
thought he had been living harder then uſual. Did you 
obſerve any other alteration? No. 
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Id. Aluccate. Von tell us you never knew of any 
ſte,s ei g taken to Gere him ? None, until I went to 
H :ddington. When? Or the Monday evening. Was that 
the firit time? Yes. What induced the family to do this? 
The deranged ſlate he was in. Were any ſteps actually 
taken? Mr Somner returned from Gilmerton to mung 
ton, for the purpoſe. Was there any preparation made 
in the courſe cf Tueſday? None, till Tueſday night. 
The pannel came home about Six, and Mr Somner 
was ſent tor about ten; and it was propoſed to ſe- 
cure the pannel, but Sir Francis dekyed it. Who pro- 
poſ.d it? Sir Francis lůmſolf propoſed it. 


Duxcan MeMilr.ax, croſs examined by Mr HuME.— 
Deponed, That the pannel, when in Mrs Fairbairn's, at- 
tempted to ſwallow a bit of ment, and could not: Ihat 
his brother Alexander aſſiſted tim to carry the glaſs to 
his head, on account of the ſhaking of his hand: That 
he was unquict and 'reſtleſs ; kept walking backwards 


and forwards through the room, and went out to 
the ſtable-yard and garden : That he ſeemed oppreſſed - 
and unhappy, and hardly jomed in the converſation: That 
he gave no reaſon for his purpoſe of going to Edinburgh, 
nor for returning to Haddington, nor for calling at Mr 
Somner's : That the agitation of his perſon, and the 
ſhaking of his hand, appeared to the deponent to · ariſe 
from illneſs, and not from liquor: | hat he did not preſs 
drinking, or ſhow any deſire tor it, on the contrary, 
drank lels than others of the company; and that, of 
conrle, they would not have aſſiſted bim to carry bhe 
glais to his head, if they had thought that he had already 
ot more than he was the better of: That Mr Som- 
ver give directions to the holtler to look after him, as ap- 
\ peartay to be ill and deranged, and unfit to take care of 
jumſelf: That on the evening. when the pannel ſtruck 
his brother, it was after ſupper, and the bottle had been 
on the tablo, and the party drinking from dinner to ſup- 
Jer: That, on the evening of I uelday the 14th, Mr Som- 

ner 
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ner had brouglit a ſtrait waiſt-coat with him to be put on 
the pannel, and a nurſe or keeper to attend him. 

Lord Juſtice Clerk, You have deponed to various 
meetings with the pannel before the accident happened, 
Now, according to beſt of your judgement, was he in a 
capacity to know the diff-rence between moral good and/ 
evil, and to know that murder was a crime? I cannot 
ſay. Say to the belt of your judgment? I think he was 
in a capacity to judge between good and evil. 

Lord Efkgrove. Had vou any reaſon to believe, that 
the priſoner was acquainted with the coming of the wo- 
man from Haddingtor. e No. 

Mr TrotTER, (one of the Jury), Did Sir Francis, after 
coming out of the Major's room, on the night on which 
the accident happened, ſpeak as if there had been any 
diff-rence that night between him and the Major? 


No.* 


Grongk Soren, ſurgeon in Haddington, examined by 
Mr Solicitor-General BLAIR, 

Were you well acquainted with the deceaſed Sir Fran- 
eis Kinloeh? Yes. Do you remember of receiving a meſſage 
from  Gilmerton on Monday the 13th of April laſt? A 
meſſenger came from Miſs Kinloch, deſi ing the wit- 
neſs to come immediately and ſpeak to her. I went 
theie about one or two o'clock. What converſation 
paſſed betwixt Miſs: Kinloch and you? It was to pre- 
vent Major Kinloch from going to Edinburgh, for ſhe 
thought him in a very unlettled ſtate of mind, and not fit 
to undertake the journey. Did you ſee the Major? 1 
ſaw him before I ſaw Miſs Kinloch. He was in a poſt- 
chaiſe at the door. He ſaid he was going to town, Did 
he accordingly ſet out ? Not immediately. I obſerved him 
in the chaiſe very much agitated ; and, ſrom his appearance, 

| ſuſpected 
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ſuſpected it to be on his account that Miſs Rialoch had ſent 
for me. What eonverſation had you with Miſs Kinloch ? 
She told me that he appeared in a ſtrange ſituation ; that 
he had come there on the Sunday, with the buckles or ſtrings 
out of his ſhoes. What did you ſay ? I told her that, from 
the obſeryations I had made myſelf, I concluded him per- 
fectly mad, and that he ſhould not be allowed to go about. 
What were the circumſtances that made you think ſo? From 
the eppcarance of hs eye, and the agitation in which he 
ſeemed to be. Has it been common for you to attend mad 
perſons? No. What farther paſſed? I wenc down ſtairs 
t9 try to ſtop him from going away” I told him, if he 
would wait till I got ſome little refreſhment, I would go 
with him to Haddington. This was the argument I 
male uſe of to induce him to come out of the chaiſe. 
What did he to [: ay this? That he could not ſtop, as he 
would be too lite for dinner at K linburgh; and he accord- 
ingly oricred the poſtilion do drive on, and drove away. 
After this, had you any further converſation with Miſs 
Kialoch? Yes. I urged the propriety and neceſſity of con- 
ning him. I told Sir Francis the ſame thing that I had 
told its Kinloch; and he expreſſed a deſire, that I'might 
Follow the Major to Edinburgh, and take the advice of the 
* DU »>Qtors ilomes as to what ſhould be done. Did you 
return to Haddington that night? Yes. And, when I re- 
turned there, I received a meſſage from Mr Alexander 
Kinloch and Ir Me Millau, who were at Mrs Fairbairn's, 
deliving me ey go there. 1 went there, and ſaw Mr Alex- 
ander and Mr NI. Millan, and told them what had paſſedat 
Gilmerion, They told me, that they had met the Major 
going to Kdinburyh. Alter dinner, Mr M“ Millan obſerv- 
cd the chaiſe in which the Major was. It was driving as 
if he had been coming from Edinburgh. We looked to ſee 
which way the cle would go, and it ſtopped at my 
ſop door. I went down, and aſked him to come up to 
Furvurn's, 11 agreed to come. He ſhook hands with 
his brother Alexander, laying, he was very ill, and would 
never be better. He then walked about the room in 
. gieat 
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eat agitation, and ſhaking his head; and he afterwards 
fe the room. Did his brother or any body aſk him to 
ſtay? We all aſked him to ſtay and take ſome dinner, and 
either go to Edinburgh, or return to Gilmerton. What 
did he ſay? He tried to eat and could not, and he ſome- 
times ſat on the foreſide of a bed, which happened to 
be in the room, but would not lie down. Did he after- 
wards agree to go to Gilmerton? Yes. I went in one 
chaiſe with him, and Mr M' Millan and Mr Alexander 
went in another. On our way, the pannel defired to get 
out of the chaiſe. - Did he give no reaſon? No. Did ht 
return? No. I defired one of the poſtilions to go after 
him. He ſaid he would not return, becauſe he was going 
back to Haddington. What was done then? We went 
on to Gilmerton. About what time did you arrive 
there? Between nine and ten. Did you ſtay all night? 
Ves. Were Sir Francis and Mits Kinloch there? Yes. 
How long did you ſtay at Gilmerton ? I ſtaid all night, and 

returned next morning. | ; 7 
Did you receive any meſſage from Gilmerton the next 
day, being Tueſday the 14th of April? Yes. I received 
a card from Mr M*Millan, informing me that the Major 
had arrived, and deſiring me to come down, and bring 
what was neceſſary, What did you underſtand by this? 
I underitood, that it was meant to confine the Major, and 
that I ſhould bring a ſtrait waiſt-coat, - I accordingly ſet 
out, and carried with me a {trait wailt-coat, and ſent for 
a nurſe, who ſometimes attends deranged people. And 
vou went to Gilmerton with the nurſe ? Yes, and I ar- 
rived there about 10 o'clock at night. After your ar- 
rival, did you take gny meaſures? I went to the Major, 
and found him pretty quiet in his bed room, but ſtill with 
the fume wild look as the day before. Had you any con- 
verſation with Sir Francis, or any of the family, after 
vou came? Yes. Did you tell them, that you had brought 
the wailt-coat. I certainly would. They agreed in the 
propriety of ſecuring him, What was your reaſon for 
not ſecnring him? I ſpoke to the ſervants frequently, 
BOY the 
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the butler, Miſs Kinloch's ſervant, &c. but the moſt of 
them were either, averſe, or afraid to do it. Do you 
know what made them afraid todoit? No. Had you obſerv- 


{ ed arms about the Major? No, not then. 


You ſupped at Gilmerton. Did you' ſee the Major? 
He came down to the parlour about three in the morn- 
ing. He came down twice. When he came in for the 
firit time, he walked about diſtractedly, and com- 
plained of a violent pain in is bowels. Had you a 
more converſation about the pain in his bowels? He 
blamed, as the cauſe, a doſe of pills which Sir Francis had 
given him, and which, as the witneſs underſtood from Sir 
Francis, were analeptie pills. I his was the firſt time, he 
ſpoke of them? Yes. He ſaid theſe pills had done him 
a great deal of ill, and he believed he. was poifoned by 
them. I adviſed him to go to bed; upon which he left 
the room, Did you go up to his bed-room? No. Did 
he come down again? Yes When? Soon aſter ; with- 
ina very few minutcs. Had you any converſation on 
that occaſion? No, | 

Lird Aduccate. Aſter you came with the ſtrait waiſt- 
coat, did you ſee the Major at any time out of his own 


room, before he came down to the parlour? I ſaw him 


once, and ſpoke to lim I ſaid he had much better not 
co down in the ſituation he then was in, for that Miſs 
Kinloch was not gone to bed. This was between one 
and two o'clock of Wedneſday morning; and the Major 
had no cloaths on, excepting lus breeches and ſhirt. 
Solicitor General, Tell us all that paſſed —Witneſs, I 
ſaid to him, do not go down in that ſitu ation. He ſaid he 
would go down, for he wanted to ſee Frank. I took hold 
of him by the arm, and faid ſoftly, + Dear Sir, do not go 
down in that ſituation.” Wien I took hold of him b 
the arm, - he drew a piſtol, I let go his arm. He laid, 
take care of yourſelf. At that very time, Sir Francis 
was coming up ſtairs. Sir Francis ſaid, + Gordon, what 
is the matter?” He replicd, © I do not know what to do. 
Oh! I am ill, I cannot fleep.” Did you or Sir ay 
* 
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I'V- fay any thing to this? The Major went into his room ; t 
believe Sir Francis went into him. I went down ſtairs 
ſoon after. 


Solicitor General. You have told us that he came 
down twice ?— Witneſi, Yes. This was before the firſt 
time. Tell us what happened the ſecond time? He came 
down in the very ſame diſtracted manner: He walked up 
and down: nqbody ſpoke to him. Sir Francis went out 
after him, then Alexander, and then I followed. Had 
he all his clothes on when he came into the parlour? I 
do not remember. He generally had one or both his hands 
in his breeches pockets. The piſtol that I had ſeen, made 
me ſuſpe&, that he had his hands in his breeches pockets 
holding piſtols. From what part of his clothes did he pro- 
duee the piſtol when you ſaw it firſt? From his breeches 
pocket. hen I followed them as mentioned before, and 
had come without the parlour door, I ſaw the flaſh of a 
piſtol, I was then between the parlour door and the 
trance. The flaſh was in the ſtair. Where was the pan- 
nel, and where was Sir Francis at this time? Aſter ſee- 
ing the flaſh, I was ſo confuſed, that I cannot recolle& ; but 
T heard Sir Frnacis.cry he was done for. I ran up to them. 
They were ſtanding in the ſtair. Whether I aſſiſled in 
ſecuring the pannel, I do not remember; but I aſſiſted 
Sir Francis in going up ſtairs. Aſter Sir Francis was 
carried up ſtairs, what did you ſee? I ſaw a wound about 
three or four inches below the breaſt-bone. When he 
was laid in bed, I dreſſed the wound. Did you appre- 
hend it to be mortal? Yes. Did you or Sir Francis ſay 
any thing during the time you were with him? He ſaid it 
was madneſs in him to attempt ſecuring his brother. I ſaid, 
certainly it was. Was there any other aſſiſtauce ſent 
for? Yes, Dr Monro, Mr Belt, and my brother. When 
did Sir Francis die? He died on the Thurſday evening, 
bout 11 o'clock. Are you ſatisfied that the wound was 
the cauſe of his death; I am ſatisfied it was Did"you exa- 
mine the body along with the other gentlemen? Ves. Did 
ea find the bullet? I was preſent when it was extracted. 

r Bell extracted it, while Sir Francis was alive. The 
witneſs 


* 
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itneſs was ſhewn a certificate of what had been obſerved 
in opening the body of Sir Francis after his death, and 
was aſked if he had ſigned this certificate ? to which queſ- 
tion he anſwered in the affirmative. OE 8 
Did you ſee the pannel again, or had you any conver- 
ſation with him, Kb you went up with Sir Francis? I 
do not remember of ſeeing him till he was in Haddington 
Jail. After the piſtol was fired, I remember nothing a- 
bout him. When did you ſee him? I ſal him in Had- 
dington Jail, on Friday the 16th of April. What con- 
verlation paſled there ? I had no particular converſation, 
I went up with Dr. Home, and Mr Goldie the miniſter 
of the pariſh, Mr Goldie ſaid, that as his brother was 
now dead, it fell to him to give directions as to what was- 
to be done at Gilmerton; for, though he was accuſed of 
a molt horrid crime, yet he was not yet indicted, nor tried 
by the laws of his country. He replied, that he was in 
ſuch a ſtate of mind, that he could give no directions or 
advice about any thing, The next thing that Mr Goldie 
{aid was, that it was the opinion of lawyers, that he might, 
in the preſence of witneſſes, appoint Mr Fraſer and him to 
ad for him. What anſwer did the Major make? I do not. 
remember the anſwer; but he agreed to it. You ſaid 
the Major appeared in great horror: What did he ſay? 
He ſaid, it was a fatal day. Afterwards, Dr. Home aſk- 
ed him, If he would wiſh to ſee Major Mackay and Dr. 
Farquharſon. He ſaid, he would be very glad to ſee 

them. RESP 
Lord Advocate. When Sir Francis left the parlour, 
immediately before the accident, did you know for what 
pope he went? No. What was your purpoſe? Sir 
rancis and I agreed as to the propriety of ſecuring the 
Major, if he came in a ſecond time ; but I did not leave 
the room with the intention of ſecuring him. Did you 
fend for any of the out ſervants to affiit in ſeizing him? 
I know they were ſent for. Did you know that they 
were diſmiſſed? No. I did not ſee any of them at the 
time the accident happened. When did you ſee any of 
. them! 
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them? I ſaw them between twelve and two o'clock. I do 
not know that they were lent home. 

Lord Juſtice Clerk. The laſt time you ſaw the pannel, - 
previous to the event that took place, Is it your opinion, 
that he was then in ſuch a ſituation, as not to diſtinguiſh 
moral good from evil, and not to know that murder was 
& crime? I cannot ſay. I do not know what he could 
diltinguiſh. Is it your opinion? When I ſaw him on the 
Monday, and on the "Tueſday, I confidered him mad. 

Solicitor General, Was he mad to ſuch a degree, as 
not to be able to diſtingutſh good from evil? I cannot 
anſwer the queſtion in any other way than that I thought 
him perfectly mad. ä 

The witneſs was ordered to withdraws 

Mr Heope. I could have wiſhed, that a queſtion of this 
nature had been allowed to come from the proſecutor, 
becauſe then I might have commented upon it with great- 
er freedom than I can do, ſince it has been ſuggeſted by 
the Court. The queſtion, however, I think, was a pro- 
per one; and it was properly anſwered. The witneſs, 
after repeated interrogations, ſaid, That he could not 
take upon him to tell what the pannel could diſtinguith ; 
but that when he (the witneſs) ſaw him on the Monday, 
and on the Tueſday, he conſidered him mad. He ſays 
again, „I cannot anſwer the queſtion otherwiſe, than 
that I thought him per fectiy mad.” And I muſt ſay, 
that, as a profeſſional man, he could nat anſwer it other- 
wile than he has done. My Lords, I am not of the wit- 
neſs's profeſſion; but, as a man who has paid ſome at- 
tention to the human mind, aud to human nature, I muſt 
repeat, that the queſtion was anſwered as it ought to have 

en. 6 

My Lords, I have made ſome obſervations on madmen 
myſelf. Perſons in that unhappy btuation are too often 
expoled to the impertinent viſits of ſtrangers ; at leaſt, it 
uſed to be ſo in London: and well I remember, when at an 
early period of life, led by the idle curioſity of a boy, I 

ve gone to view the places of their cgnfinement, But, 
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my Lords, I hardly ever ſaw a man ſo mad, (though ly- 
ing naked, and chained, on ſtraw,) who, if the abſtract 


queſtion were put, Do you think murder a crime ?— 


would not anſwer in the affirmativee Madmen, my 
Lords, will often talk rationally on any ſubject, until you 
come acroſs” that particular topic, which. has deranged 
their underſtanding. I therefore ſubmit, that it is not 
proper to preſs the witneſs for a more particular anſwer. 
Has he not ſaid, that the pannel was perfely mad? The 
proſecutor talks of degrees of madneſs, but there is no de- 
gree in perſett ma'inels? this is already the ſuperlative 
degree. And when the witneis, a profeſhonal man, has 
declared, that he cannot anſwer the queſtion otherwiſe, I 
ſay, that any other anſwer which he may give, cannot be 
an anſwer according to his conſcienee. 

My Lords, had not the witneſs been a profeſſional man, 
I ſhould not have infilted ſo much upon the point; but as 


a man who, from his profeſſion, muſt know ſomething of 
the nature of this diſcaſe, I do repeat, he could not have | 


anſwered the queſtion in any other manner; and I do 
ſubmit, that he cannot be forced to give any other an- 
Iwer than that which he has already given. 


Lord Advicate, My Lords, I do not intend to preſs | 


the witneſs any farther on that point, If my brother 
luppoles that I meant to preſs him to make an anſwer 


contrary to his conſeience, that I meant to puſh him to 
give me a different anſwer from that which he has cho- | 
len to give, he has much miſtaken mv meaning. When | 
I proceeded to preſs him a little farther, it was only to 
diſcover what was meant under the words “ perfectly 
mad. What I mean to preſs from him goes thus far, | 
to ice whether the fame general queſtion, at any particu- | 
lar period of time, will receive the lame anſwer. This 1 
contend, I am entitled to do; and I ſhall judge from the 
aniwers that may be given, what inference 1 hall draw | 


to the Jury. 


The witneſs wwos recalled. 
Lord Advocate, Wien you law the pannel at Mrs 
: Fair- 
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Kairbairn's on the Monday, was he in ſueh a ſituation ag 
to diſcern good from evil, or to know that murder was a 
crime? I cannot ſay that he could not. p "Bog 

When-you ſaw him next night in his own room at Gil- 
merton, down to the time of lus appearance in the par- 
lour, can you ſay, during that period, from ten at night 
to three in the morning, that the pannel was in a condi- 
tion to diſcern good from evil, or to know that murder 
was a crime? TI have not had much practice in caſes of 
inſanity ; and what ſuch perſons may think, I am at a 
loſs to ſay. 

You have told us, that you cannot ſay, that, when at 
Fairbairn's, the pannel could not diſcern good from evil; 
and that, with regaid to the ſecond period, you have not 
had much practice in caſes of lunacy,—very proper an- 
ſwers. Now, did you obſerve any difference in that 
time, and on what fide lay the difference? I did not ob- 
ſerve any difference until he came into the parlour, when 
he appeared worſe, 

Mr Grogck SOMNER creſt examined by Mr HUME,— 
Deponed, That when at Haddington, the pannel' was 
reſtleſs, agitated, and unhappy,—could not eat,—trembled 
ſo as to need alliſtance in carrying a tumbler of wine and 
water to his head ;—did not ſeem diſpoſed to drink, and 
got no ſpirits there that he knows of: That the motion 
of returning to Gilmerton, was not the pannel's own 
thought, but the wirneſs's motion. | 

Ar Hume, If you were carried from this room to 
bedlam, and there ſhown a lunatic in his cell; if this lu- 
natic, on being aſked, I/ murder is à crime? ſhould an- 
wer, Yes, would you, on the faith of that anſwer, think 
it ſafe to put yourſelf in his power, or to venture within 
his reach ! | | 

Mr Somner.— would not. 


Mr Hume. May not a perſon be mad, and yet 
know his keeper or others who are much about him, and 
be liable to be intimidated and controuled by them. 

Ar. Serner. I think he may, | 


Mr 
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KV ee Do you think that the pannel, on the 
evening, when he came to the parlour, was in 
we Fl 9 of mind as to be enpable of diſtinguiſhing 
the good or evil intentions of thoſe who came near him, 
or interfered with him? or, to be more particular, Ds 
you think he was able to diſtinguiſh, and be thankful for 
the good intention of a medical perſon like yourſelt, who 
attended to ſerve and aſſiſt him, from the intention of an 
enemy, who ſhould come to harm him. 

Hr Somner. I do not think he could. 

Mr Hume. If you had aitempted to wreſt the piſtol 
from him at the top of the ſtair, would you have run a 
Ziſk of your life? 

Mr Somner, 1 think I would. 

Ar Hume. If you had tried to ſeize him when Sir 
Francis did, or if yuu had been in the ſame poſition as Sir 
Francis was with reſpect to him, at the time when the 
Piltol was fired, do you believe that you would have met 
with the ſame fate? 

Ar Samner, | believe I would. 

Mr Hume. Did it appear to you, that the pannel, when 
Sir Francis was with him, was ſoothed and pleaſed with 
his kindneſs, 

r Somner, It did rather appear to me, that he wal 
more quiet when Sir Francis was with him than at other 
Umes. 

Mr Hume. Was he ever alone with Sir Francis in the 
courle of the Tueſday evening. 

Myr Somner, I did underſtand that the pannel andSir 
Francis were at times in the pannePs bed-room by them- 
ee but I cannot politively ſay ſo from my own know- 

e? 

{r Hume. In the courſe of the Tueſday evening, were 
the pannel's conduct and appearance ſuch as to perſuade 
you, that the advice which you had given, to have him 
ſecured aud confined, was a wrong, or groundleſs, or un- 
neceſſary advice? 

My Sommer. No, L ul thought it right, 
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Nr Hume. At the time when the pannel fired the piſtol, 
was he fully dreſſed, ſo as to be in a condition to make his 
eſcape if he had been ſo diſpoſed ? 
M. Somner. He was not. | 

Lord Swinton. You ſay you brought a woman and a 
ſtrait wailt-coat? Does it conſiſt with your knowledge, that 
the pannel was informed of this? 1 do. not think he was 
informed of the waiit-coat, but he knew of the nurſe. 

Lord Advocate. I have aſked you already your opinion 

of his ſanity on'the Monday and Tueſday. I put the ſame 
queſtion again. When you ſaw him in — did you then 
think him capable of diſcerning good from evil, and of 
knowing that murder was a crime? I thought him then 
ſenſible. 
Mr Aloncrieſf, (one of the Jury.) How oP have you been 
fargeon to the family of Gilmerton? Twelve years. Do 
you know of any e N diſeaſes in the family? No. 
Can you aſſign any cauſe for the pannel's derangement ? 
No. Do you know whether the pannel, at any time pre- 
vious to the accident, endured a remarkable degree of 
cold? I do not know. Do you know whether he reſiſt. 
ed the taking of food? I mentioned that he would eat no- 
thing on the Monday. Do you know whether he uſed to 
ſleep well? I have obſerved that he was very reſtleſs. 

Do you think that the reſiſtance of cold, hunger and 
ſleep, affords the beſt marks of diſtinguiſhing inſanity, from 
caſes where it is only feigned to ſerve a particular pur- 
poſe? I think it does, 

Mr M Aulay, (another of the Jury.) When you ſaw 
the pannel in the chaiſe, did he do any thing, or ſay any 
thing outrageous? No. Did you think him drunk? No. 
Do you think that drink might have produced the ſame 
behaviour? I never ſaw him in the ſame ſituation before. 
Do not you think that the paſſions of the mind, ſuch as 
fear, anger, revenge, jealoufy, &c. may produce temporary 
Ats of inſanity ? ö think they might have put a perion 
much in the {ame ſituation, 5 


Gon 
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Gronce DovcLl.1s, examined by Mr BunxxrT.— 

Were yuu a ſervant to Miſs Kinloch in April laſt? Ves. 
Do you remember any accident that happened about the 
15th of that month? Yes. It happened between three and 
four in the morning. What accident do you allude to! 
I was in the butler's parlour.— I heard the report of 
& piſtol, Where did you go when you heard the re- 

ort? I ran into the dining room, and laid hands upog 
Major Gordon. Did you not ſee Sir Francis before 

ou went into the dining room? I juſt got a glance of him 
in paſſing. Did you ſee any piſtols? I lifted a piſtol 
within the dinzng room door. Was it loaded? No. It 
was empty, but appeared to have been newly dif- 
charged. Did you not ſee another piſtol? I received 
another from the poſtilion, which he ſaid he had found on 
Major Gordon. Was it loaded? Yes. I afterwards ſaw 
it drawn, (Here the witneſs was ſhewn a pair of piſtols.) 
Are theſe the piſtols you ſaw? Yes they are. 
What did you do with Major Gordon? We laid him 
on the carpet, and held him down, until a woman came 
and put a handkerchief on his face. He then had a ſtrait 
wallt- coat put upon him, and was taken up to his own 
room. What did he ſay to you? He eried to let him 
Jive for one hour, and he would give us L.100 a piece. 
Did he ſpeak of what be had done ? He aſked if his brother 
was dead, Do you remember any thing more? After he 
was bound, he alked what we were going to do with him, 
if we were going to cut his throat, or ſtab him. Was he 
carried up to his room? He walked up. What paſled 
then? He ſaid, + I have done an awful thing?” Any 
more? I went away. When did you ſee him again? 
Sometime through the day. What ſituation was he in? 
Did you hear him ſay any thing? He lay very quiet in 
his bed. 

Did the pannel deſire to ſee any perſon in particular ? 
He aſked how his filter was, and wanted to ſee Mr Fra- 
fer, but Mr Fraſer would not go near hin. He aſked 
alſo how his brother Sir Francis was. Did you, or any 

| | body 
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body, mention in what ſituation he was? When he aſked, 
ſaid he was very poorly. Did he underſtand the anſwer 
that was made? He ſeemed to be ſorry. How long was 
he in that ſituation ? Till Wedneſday night. | 
When he was conveyed to Haddington Jail, who went 
with him? Mr Hay Smith, writer, from Haddington, ac- 
eompained him in the carriage. 
Did he ſay he was ſorry for what he had done? No; 
bu:. he ſeemed to be ſorry, and ſometimes appeared not 
$0 underſtand what was ſaid. | 


Geokcs DuvcLas, croſs examined by Mr Hume. — 
Deponed, That the pannel, after being ſeized, faid to 
Sir Francis's ſervant, that his mater had poiſoned him, and 
that otherwiſe he would net have done to him what he did: 
That the pannel, at the time of doing the deed, was in 
no condition to make his eſcape, having nothing on but 
his breeches and a great coat; 


ALEXANDER CAMPBELL, examined by Mr BURNET. — 
Were you a ſervant at Gilmerton laſt April? Yes, I 
was poſtilion. Do you remember Sir Francis being 
wounded? Yes. At what period of the month didit hap- 

w? I do not reme:nber the day: it was about the mid- 
dle of the month. Tell vs what paſſed? I was in the 
Butler's parlour, and heard the report of a piſtol! between 
three and four in the morning, und went into the dining- 
room, where I ſaw Major Gordon, and two or tliree fer- 
vants. Did you ſee Sir Francis after you heard the re- 
port of the piſtol? No. Did you fee any piſtols? Yes, I 
faw one in the hands of one of the lads. Did you take 
any piltols from the priſoner? Yes, I took one from his 
pocket. What pocket? He had on a great coat and 
breeches.-—"The piſtol was taken out of his breeches 
pocket. Was it loaded? I believe it was, but cannot 
ſay for ceriuin, as I gave it to one of the ſervants. 
(Here the witneſs was ſhewn a piſtol.) Do you know 
mat piitol? Ves. It is one of them I ſaws 

What: 
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What was done with the Major after che piſtols were 


taken from him? There was a jacket put on him. Was 


he taken to his room? Ves. What did he ſay? He ſaid 
that he had been poiſoned by his elder brother; and that 
he knew he would kave been ſeized, whether he had ſhot 
Sir Francis or not. What more? He ſaid that he would 
give them L. ioo a- piece to let him live one hour. What 
farther converſation paſſed in the bed- room? Nothing 
more. Did you ſee him carried away ? Yes, the ſame 
night. Who wen: with him ? Mr Smith from Had- 
dington. 5 

Juryman. Did the Major offer to ſtrike you, when yon 
ſeized him? No; he ſuffered us quietly to put cn the 
Jacket, 

ALYXANDER CAMPBELL, creſi interrogated by Mr Hung. 
— Deponed, that, when the piſtol was fired, the pannel 
had on a great coat, breeches, ſhirt, and ſtockings, but 
was without his waiſtcoat, and he thinks had nothing 
on his feet: That he certainly had not thoes on; and, if 
he had any thing on, it was only ſlippers. 


 WarTtr G1B80x, examined by Mr BURngET.- 
Were you ſervant to Sir Francis Kinloch? Yes. Do 
you remember of Sir Francis being wounded in April 
laR? Yes. Do you remember at what time it happened? 
It was about three of a Wedneſday morning. I was in 
the butler's parlour, and heard the piſtol diſcharged. Did 
you aſſiſt in ſeizing the Major? Yes. I took a piſtol 
from his pocket. Was it loaded? I believe ſo. What 
paſſed when you bound the Major? He ſpoke a good deal 
while we were binding him. He called out, that he had been 
ere, by his brother. Did he fay any thing beſides ? 
e cried to let him alone, as he would live but one hour. 
Any thing more? I do not recollet, What did you do 
with him after he was bound? He was carried to bed. 


WALTER GIRSOx, crsſ7 examined by Mr HuME.— 
Deponed, That the pannel, when he fired the piltol, was 
| not 


* 
Lot in condition to eſcape or leave the houſe, being with-⸗ 
out his ſhoes, and as he thinks without ſome of his clothes: 
Chat Sir Francis, on being told that the pannel was ſecured 
ſaid, Nor unhappy man. And that Sir Francis, on the Wed- 
neſday evening, on being told that the Major was carried 
to Haddington, ſaid, * What are they going to do with him 
« there, Why dont they carry him is Edinburgh ?” but whe- 


ther he meant to a goal or a madhouſe he did not explain. 


ALExanDer Mentt, examined by Mr Bux Nr. 
You were butler to the late Sir Francis Kinloch ? Yes, 
You know that he was wounded in April laſt? Yes. 
Were you in his bed-room after he received the wound? 
Yes. When there, Did Sir Francis ſay any thing about 
the wound, .or the perſon that had given it him? No. 
How long. did you remain in the room? About three 

uarters of an hour. Were you frequently with him be- 
fore he dicd? Ves. On theſe occaſions, did you hear him 
ſay any thing about the pannel? No. Did you ſee the 
pannel during this time? No. I did not ſee him till a fort- 
night after. | | 

| Lord Advocate, How long have you been in this fami- 
ilv? Nine years. Did you ever, during theſe nine years, 
hear any ot the family ſay, that the pannel was inſane d 
I overheard old Sir David ſay to a gentleman, that Gor- 
don was jult going mad again. Was the pannel in the 
houſe at the time? He was ſtaying at Gilmerton, but was 
from home on a viſit. Did you obſerve any appearances 
of madneſs about him yourſelf ? I obſerved him unſettled. 
Were any ſteps, or any advice taken in the family about 
him? Not ſo tar as I know. Did he continue to come 
about the houſe, and to be inthe ſame way as formerly t 


Yes, 


LY 


Hay SMITE, writer in Haddington, examined by Mr 
BuRNvIT.— 

Do you remember being in the houſe of Gilmerton on the 

Wedreſlay right after 8 rancis was wounded? Ves. 


Had 
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Had you occafion to ſee the Major? Ves. What was 
the occaſion of your going there? I went as a meſſenger 
to take him to Haddington Jail. Who accompanied the 
Major and you to Haddington? A ſervant. : 
Lord Advocate. Do you remember any thing that paſ. 
ſed while on the road? The Major was in great diſtreſs, 
but ſaid nothing. Did any thing paſs when you got to 
Haddington Jail? I put him into a ſmall apartment, and 
went to inform the Provoſt, who ordered a better apart- 
ment. When you firſt ſaw him, Who was with him? T 
went up with Mr Goldie the miniſter. Did the pannel 
hold any converſation with you? He converſed with the 
miniſter. Did the anſwers, which he made to Mr Goldie, 
appear to you collected and rational? Yes. Do you re- 
collect any particular topic? Not, when I was firlt in his 
room. At the time I went up to take him away, which 
was about eight in the evening, he aſked me as a lawyer, 
to take a proteſt againſt theſe proceedings, and then ap- 
ared very confuſed. Did you. ſee him again? Yes, in 
dington Jail. How long did he remain there? Three 
or four days. Did he upon thoſe occaſtons, when yon ſaw 
him there, return rational anſwers? He did. Did you 
accompany him to Edinburgh? Yes. What conver- 
ſation paſſed? About the weather. Was he rational ? 


Yes. . | 
Benjamin BELL, Surgeon in Edinburgh, examined by Mr 
BURNET. 


Were you ſent for to Gilmerton on the 15th of April 
tat? I was, Were you informed of the purpoſe for which 
you were called? I was informed at Gilmerton of the bu- 
ſineſs. I was told that Sir Francis was ſhot that morning. 

Lord Aduacate. What paſſed when you ſaw Sir Fran- 
eis? 1 found him lying in his bed in great diſtreſs. He 

had been ſhot under the breait-bone Did you believe 
the wound to be mortal? From all the ymptoms, I judg- 
ed him to be a dying man, Did you remain in the houſe 
till Sir Francis died? No. I waited till fax o'clock next 

__ morning, 
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morning, not thinking it neceſſary to remain longer. Are 
* of opinion, that the wound was the cauſe ot 1us ..eath? 


es. 

Did Sir Francis hold any converſation with you con- 
cerning the perſon who wounded him? He never did; 
except aſking wh was become of that unhappy man.— 
Did-he not name the perſon? No. Did Dr Monro at- 
tend? Dr Monro was ſent for along with me, but did not 
go. When you firlt of all examined the wound, on Wed- 
neſday morning, did Sir Francis tell you how he had got 
it? I had been told, that the perſon who fired the piſtol was 
uppermoſt in the ſtair, and therefore, I imagined the ball 
might have taken an oblique direction; but Sir Francis 
gave me a diſtinct account of the accident, by which I 
underſtood, that the ball had gone right acroſs his body 
and I felt it with my hand near the back bone, from 
whence it was extracted. Did you open the body after 
death? Yes, in company with Mefl. Somners. There 
was. a report drawn up. Would you know the report 
again? Yes. (Here the report of what had been remark- 
ed on opening the body of Sir Francis, was ſhewn to, 
and recogniſed by Mr Bell.) | ; 

How did Sir Francis deſcribe the fituation of the per- 
ſon who ſhot him? He ſaid, he was ſtanding on the ſame 
_ , Rep of the ſtair with himſelf, and that the piſtol almoſt 
touched his body; and this account tallied exactly with 
the fituation in which I found the ball. 

Lord Fuſtice Clerk. Did he name the perſon? No, he 
never named him, | 

(Here the yitneſs was ſhewn the ball which he had ex- 
tracted from the body of Sir Francis Kinloch. It was 
wrapped in a piece of paper, upon which Mr Bell had 
marked the initial letters of his name.) | 

Lord Advocate. Did you know the family of Gilmer- 
ton before this accident? Ves. I ſometimes attended the 
late Sir David. When you went to Gilmerton on theſe 
| | occaſions, 
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wceaſions, did you ſee the pannel? Yes. Did you ever 
know, or underſtand that the priſoner was inſane ? 1 ne- 
ver did. | 

Had you occaſion to attend the pannel ſince the 24th 
of May? Yes. At Mr Warrender's defire, I have attend- 
ed him in Edinburgh Jail ſince that me, twice a-week. 
Now, I aſk you this as a profeſſional man, Did yeu ever 
ſee, believe, or judge him to be under any degree of in- 
ſanity? I never did. He always behaved with proprie- 
ty; Las he appeared under great anxiety of mind, and 
depreſſion of ſpirits. Did he ſeem to know his ſituation? 
Yes. ; 

Mr BN JAUN BELL, croſs examined by Mr HuME.— 
Deponed, That he vifited the pannel twice a-week, from 
the 24th May,—and ſometimes remained with him from 
15 to 20 minutes: That he generally ſent up previous 
nctice of his being there: That he cannot give an opini- 
on upon theſe his viſits, that the pannel might not be 
furious on the 15th of Apfil.—nor ever that he might 
not ſhow ſymptons of derangement in the intervals of his 


viſits for that the ſtate of inſane perſons is liable to 


ſudden, and unaccountable variations: That he could not 
pretend to know a madman by the ſtate of his pulſe, or 
the fecling of his {kin ; for that, though, in the beginning 
of inſanity, there is often fever, yet a confirmed ſtate of 
inſanity is not ordinarily attended with any ; and that, in 
t'ns, the delirium of a fever is diſtinguiſhed from that of 
inlanity: That madmen very often can ' diſtinguiſh their 
keeper, or others who are much about them: That in 
many inltances, they are capable of diilimulation, and 
ſhow cunning and contrivance to gain their ends: That 
one of the moit conſtant tymptoms of madnels, is a jea- 
Jouſy of plots and conſpiracies againſt them; and that 
moſt frequently the objects of theſe ſuſpicions are their 
belt friends, or the perſons to whom they had been 
moſt attached: That the moſt certain means of diſtinguiſh- 
10g a madman, are ½, By his actions aud conduct; and, 
| | ady, 
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adly, By the appearance of his countenance, eſpecially of 
his eye, which has a peculiar wildneſs: That reſtleſs- 
neſs, want of ſeep, —odd poſtures.— ſtrange geſtures.— 
and the like, are alſo among the indications of the mala- 
dy: That if a perſon has been ſubject to occaſional de- 
rangement, and ſhould ſwallow a great quentity of lau- 
danum, this, in his caſe, might be more apt to produce a 
fariofity of a few days, and the 2 alterwards 
make a quick recovery, than in the caſe of a perſon who 
had never been ſubject to ſuch diſorder: That the con- 
fincment, ſolitude, and quiet of a jail, would be likely 
means to promote and aſſilt ſuch recovery. 


— 


Dr. ALEXANDER Monro, Phyſician in Edinburgh, ex- 

N amined by Mr BURN T.— | 
Have you attended the pannel in Jail? Yes. How often 
have you viſited him? four different times ſince the 24th 
of May. What ſituation : you uſually find him in 
with regard to his mind? T ſaw no marks of inſanity, 
Did you converſe with him? I did. Did you feel hig 
pulſe when you vilited him? Always, and I found it calm 
and regular, a. | . 


Dr. Moxo, croſs examined by Mr Huy r.— 
Deponed, That he had paid the pannel four viſits in Jail 
after the 24th May, Being aſked the ſame queſtions as 
Mr Bell, he made the ſame anſwers in ſubltance ; and 
in particular, being aſked, whether madmen were more 
apt to be jealous of their enemies or of their friends and 
near connections? He anſwered, That their friends were 
molt commonly the objects of their ſuſpicion, and that he 
thought it natural it ſhould be ſo; for as madmen were 
not ſenſible of their own condition, or of the neceſſity of reſ- 
training them, and as friends and relations were chiefly 
active in controuling or impoſing reſtraints on them, ſo 
thele perſons irritated them, aud in conſequence be- 
came the objects of reſentment. He added, that in his 
YWts to the panyel, which might be from 7 to 15 — 

: ce 
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he avoided any topic that could irritate him; and that if 
he had remained a whole, or half a day with him, he could 
better have judged of his condition: And, upon the 
whole, That he could only give an opinion as relative to 


the times and occaſions when he ſaw him, and nothing 


more. 

Lord Advicate. Did you ever, in the courſe of your 
practice, know a perſon who went mad for forty-eight hours, 
and then recovered and continued well? Never, except 
When the perſon had ſwallowed a great quantity of liquor, 
or owing to ſome adventitious cauſe. ) | 

Mr Hepe. May not a perſon, who has been ſubject to 
fits of madneſs, become ſuddenly inſane, and recover 
again? He is more apt to do ſo, than a perſon who never 
was inſane, May not the taking of laudanum, by a perſon 


who has been occaſionally. inſane, produce a fit of inſani- 


ty? Yes. 


CrazLes Har, F/q, Advocate, examined by the Solicizor- , 


General. — 


Were you well accquainted with the late Sir Francis 


Kinloch? I certainly was 

Did he conſult you upon any points after his father's 
death? He did aſk my opinion reſpecting his father's ſet- 
tlements ſometimes after his death. 

Wul you be ſo good as mention every thing which you 
remember that paſſed between Sir Francis and you upon 
that occaſion ; and, in particular, any thing reſpecting dif- 
— which had occurred between him and the pan- 
Del. : ; 

Myr Hay, (addreſſing the Court.) My Lord, it is a deli- 
cate ſituation in which I ſtand, I am called upon to give evi- 
dence, not to facts conſiflent, with my perſonal knowledge, 
but to diſcloſe converſations of a confidential and private 
nature, that paſſed between Sir Franeis Kinloch and me, 
not only as a friend, but in my profefſionel character of a 
lawyer. I ſhould therefore be glad to know * the 
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Court, whether it is their opinion, that T am bound to 
give an account of theſe eonfidential converſations. 
Lord Fuſtice Clerk. Your delicacy, Mr Hay, is pro- 


per; but it is the opinion of the Court, you ought to an- 
{wer the queſtion. When called upon in ſuch circumſtan- 


| ces, and in a caſe of this importance, it is your duty to 


give the Court and Jury all the information in your 
wer. 

Mr Hay. From the regard I bore to Sir Francis Kin- 
loch, I intended to go out to Gilmerton the very day af- 
ter the laſt Winter Seſſion roſe, in order to pay my re- 
ſpe&s to him on occafion of his faYier Sir David Kin- 
loch's death; but, being unwilling to put him under any 
reſtraint, I wrote to Mr Duncan M*Millan, who, I knew, 
was then at Gilmerton, rather than to Sir Francis him- 
ſelf, and deſired him to let me know, whether it would be 
perfectly convenient for Sir Francis to receive my viſit 
at that time. Mr M*Mylan returned me an anſwer, that 
Sir Francis would be in Edinburgh before the time I pro- . 

ſed to be at Gilmerton, and that I would ſee him. Sir 

rancis arrived in town upon the roth or 11th of March, 
and dined with me on the 12th or 13th, when he took oc- 
caſion to mention, that his reaſon for coming to town, 
was to adviſe with his friends concerning differences 
which had ariſen betwixt him and ſome of the other 
branches of the family, concerning his father's ſettle- 
ments, or rather after incidents. | | 

Mr Burnet. Explain what were theſe after incidents, 
and with what branches of the family theſe differences 


had happened. 


Mr Hay. Sir Francis told me, that after Sir David's 
ſettlements were opened, appointing him his father's 
ſgeneral diponee, he, having got the key of the repoſitory 
in which Sir David lodged his papers, obſerved, that Sir 
David had been accuſtomed to preſerve almoſt every let- 
ter that he received, on matters of trivial importance, 
and other papers of no conſequence, for whic _— 


3 
he defired Mr M*Millan, and Mr Frazer, ſheriff-clerk of 
Haddington, to ſeparate the rubbiſh from the material 
papers, and to deſtroy the former, which he under ſtood 
that they accordingly burned, or at leait great part 
of it. This inſpired a jealouſy into the mind of his bro- 
ther the Major, that papers were 22 to the preju- 
dice of the younger branches of the family, which he 
communicated to his younger brother Mr Alexander; 
and it was en account of this miſunderſtanding, that Sir 
Francis told me, he had come to town tv take my opinion 
and that of Mr Solicitor-General on the ſubject.— Sir 
Francis then ſhewed me the general diſpoſition by his fa- 
ther in his favour; and, on reading it, I told him I was 
clearly of opinion, it was properly conceived, fo that it 
was impoſſible there could be room for any diſpute between 
him and his brothers, unleſs it ſhould ſo happen, that the 
claim of legitim to the younger children was not diſ- 
charged in their father's and mother's contract of mar- 
riage, in conlideration of ſpecial proviſions being ſettled on 
them, which I mentioned to him would probably be the 
caſe, as few contracts of marriage were entered into, at 
the light of regular men of bulineſs, without a clauſe to 
that purpole. I having then explained to Sir Francis 
the nature and extent of the claim of legitim which would ly 
in this particular caſe, he immediately ſaid, that the pro- 
viſions ſettled by Sir David on the younger children, 
were ſuperior to what they could claim in virtue of the 
legitim, even if it were not diſcharged ; whereupon I ex- 
preſſed my ſatisfaQion, that there could be no ground for 
any legal diſpute, and it was ſuggeſted that there would 
be no neceſlity to trouble the Solicitor-General for any 
opinion on the caſe, at leaſt till Sir Francis ſhould have an 
opportunity of looking into his father's marriage · contract, 
which he was not then poſſeſſed of. A great deal of con- 


, verlation paſſed upon che ſubject, with the exact particu- 


lars of which I cannot now charge my memory, but I am 
certain I have told the import of it, 


Had 


. 


Had you any ſubſequent converſation with Sir F aneis 
on this ſubject? 

{ called upon Sir Francis a few days thereafter at Dum- 
breck's hotel, where he was confined with a heavy cold. 
He then deſired that I would give him a written opinion 
upon the ſubj-& of which we had formerly converſed, to be 
communtzted to his brothers. I declined giving him a 
formal opinion, mentioning, that it occured to me, that a 
letter written, as from one friend to another, might have 
a better eſſect. Sir Francis agreed with me, and I ac- 
cordingly wrote, and delivered to him out of my own 
hard, a letter containing my ſentiments. 


Mr Har, creſt interrogated by Mr Hunp.— 
Did Sir Francis afterwards mention to you, that hs had 
communicated your letter to his brothers? | 
In cight or ten days thereafter, I was with Sir Francis 


in a mixed company, and in a whiſper aſked him, Whether 


he had ſhewn my letter to his brothers? To which he an- 
ſwered in general terms, that he had; but no farther 
converſation paſſed, and I never ſaw him afterwards ſo far 
as I recollect, as this was either the Saturday ſe'ennight, 
or Saturday fortnight preceding his deceaſe. 

Did Sir Francis write to you, complaining that your let. 
ter had not had the deſired ela ? | 

No, he pever did. | 

Lird Juſtice Clret. Did you underſtand that the diffe- 
rence between Sir Francis and the pannel had riſen to a 
great height. 

To a very great height indeed. 


The Reverend Mr Gro Gol DIE, Miniſter of the Gof- 
pel at Athelſtoneford, ex mine by Mr Burnet. 


Had you occaſion to go to the houſe of Gitmerton ſoon af- 
ter Sir Francis was wounded ? Yes, I went there on the 
morning after the accident happened; I heard of it be- 
tween eight and nine, and immediately went down. Did 
you ls the Major? Yes. 8 pelicd? After I had 2 

5 ome 
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ſome time in the houſe, I was made to underſtand, that 
Major Gordon wanted to ſee me. I accordingly went up, 
and found him lying bound in bed with a ſtrait waiſt-coat 
on, and in a very diſtracted ſtate. I aſked him how he was; 
he anſwered “ very ill.” He then aſked me to fit down 
by his bed-ſide. I did ſo, and aſked him if he recollected 
what had paſſed? he ſaid he did. I aſked him, If he was 
not filled with horror at what he had done? He anſwer- 
ed with a furious air, and in a low tone of voice uncommon- 
ly ſtern, „No.“ my own feelings were much diſtreſſed, 
and I exclaimed © Are you not filled with horror at the 
© recollection of a deed tha has deſt royed one of the wor- 
« thieſt of men, and beſt of brothers, —a deed, that has 
« thrown a family into a ſtate of diſtraction, and a whole 
country into the molt extreme miſery?” He again anſwer-. 
ed in the {ame tone, that what he had done was in ſelf de- 
fence. * "There was,” (ſaid he) “ adcliberate plan to form- 
« ed to deſtroy me.” + Who told you of that plan? He re- 
plied, + that he knew it well.” + You could know it only 
(ſaid J.) „ from the jealouſy, or ſuſpicion of your own 
mind, for the worthy man, whom you have deſtroyed, was 
„ incapable of forming a plan againſt any human being.“ 
* I ſhall die, (faid he) this evening; my brother has 
t poiloned me. He has given me pills, which have al- 
ready deprived me of the ule of all the lower parts of my 
„% body.” I replied, I knew nothing about pills : but, if he 
had got pow they had been given him with a view to do 
him good, not to hurt him. Had you any further conver- 
ſatiou? He cricd, to take away the people that were about 
him. I believe, he meant the woman, and the man ſer- 
vant who attended him, who, he thought had a defign to 
murder him; and he inſiſted upon me ſtaying with him 
upon that account. He ſaid, he underſtood there was no 
danger of Sir Francis. I anſwered, that whoever had 
told him fo, had been deceiving him; for I had the beſt 
authority, the authority of the medical gentlemen, for 
ſaying, that the danger was molt eminent, and that, in all 
probability his brother would be be à corpſe before even- 
: 11 ne 
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ing. Did you ſee him upon any occaſion in the afternoon? 
Yes. Towards the evening he be- ame very outrageous, 
and attempted to burſt aſunder his bonds. He cried, 
that he wanted to ſee me; and, when I went to him, he 
inſiſted that I ſhould uſe every endeavour to ſet him at 
liberty. He ordered the ſervants to go out of the room ; 
for, he had ſomething particular to ſay to me. I deſired 
the ſervants to walk out. He then told me, that he muſt 
be put in a chaixg before he could communicate what he had 
to ſay to me. I told him, he could inform me of any thing 
very well where he was. He then told me, it was about 
money matters : he ſaid, he had ſeveral hundred pounds 
which no body knew of, and he wanted to ſettle it. I 
told him there were men of buſineſs in the houſe, who 
might be conſulted about that, and then ſent to Mr Fra- 
fer and Mr Smith. When Mr Smith came into the 
room, he ſaid to him, who has a right to uſe me in this 
„ tyrannical manner; is it not competent to take a pro- 
4 teſt againſt them?” Mr Smith ſaid, it could not be 
done, The Major then ſpoke of ſettling ſome money 
matters; and Mr Smith having ſaid, it would be better to 
delay that buſineſs till afterwards, the Major replied, 
„hy not now,” | 
„ Procraſtination is the thief of time.” 

Had you occaſion to ſee him afterwards in Haddington 
Jail? Yes. What converſation paſled there ? I told him, 
that I had come at the particular defire of the friends of 
the family, to receive directions about the management 
of affairs at Gilmerton. He declined giving any direc- 
tions, but left the whole to his brother Sandie. I in- 
ſormed him, that his brother was ſrom home, and that 
the friends of the family were of opinion, that ſome di- 
rections were abſolutely neceſſary in the meantime, He 
ſaid, that the friends ought to do what they thought molt 
proper. I then told him, that the friends of the family 
had ſuggeſted, that Mr Fraſer and I ſhould be appoirted 
to take the management, and that they wiſhed to have 
his conſent ; and that, if this propoſal met with his ap- 

probation, 
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probation, T would write out, in his name, and in pre 
ſence of two reſpectalſle witneſſes, a power to this effeQ; 
to all which he « ay adding, that he was in ſuch a 
ſtate, that he could nct- attend to any buſineſs. A pow- 
er was accordingly written in preſenee of Dr Jomes 
Home and Vr George S.mner, ard a clauſe ſubjoined, 
that, if Mr Fraſer and I ſhould weet with any difhculties, 
we ſhould take the advice of gentlemen of the law. 


The Reverend Mr GroxGgr GorDle, croſt examined Ly 
Mr Humr.— 

Do you recollect what converſations you have had with 
the pannel ſince he came to Hdinbur oh! I have ſeen him 
frequently in Edinburgh, and occu dr. ally mentioned to 
him how he had ated, "and the {tal event that had taken 
place. His anſwers were varivus. At the times when 
he was correR, he expreſſed great regret that he had not 
been ſeized and diſarmed before he committed the unlucky 
deed. It was not merely regret, he expreflcd horror at 
the deed, and altoniſhment, from what he had afterwards 
learned as to his ſituation at the time, that it had not been 
put out of his power to do any thing of the kind. He 
blamed lis friends in very ſtrong terms, for having treat- 
ed him with ſo much Jenity, Had you any converſation 
on the day of the accident, about an Knglifh bank bill? 
Yes. In the courſe of that day, at Gilmerton, when 
Mr Hay Smith was preſent, and it was propoſed to make 
an inventary of the pannel's money and papers. He was 
aſked, If he had any money in his Pockets! Jo which he 
anſwered, he had a bill for L.3o in them. Upon learch- 
ing, I told him, I could not find it. He ſaid, he was per- 
teculy certain of having brought it to Gilmerton the day 
before. I then went down ſtairs, and informed Mr Fra- 
ſer of this cireumttance. Mr Fraſer ſaid, „ we know 
« about the bill; he gave it to William Reid the gard- 
« ner laſt night at Beanit»n, who gave it to Sir Francis.“ 
I returned, and told we had found it, and in what manner. 
He 
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Lie had no recolle&ion of having done ſo; and juſt ſaid, g 
& Honeſt William.” | 
Lord Adwvicate, How long have you been ſettled at 
Athelitoneford? Since April 1778. Is Gilmerton in the 
pariſh of Athelſtoneford? Yes. You would be ſome- 
times at Gilmerton ? I had the honour to be frequently 
there. Of courſe, you would be acquainted with the fa- 
mily ? I was well acquainted with all the family. Was 
the pannel at the bar frequently there during your viſits ? 
He was. Did you ever, previous to his father's death, 
know that the pannel was inſane? Never, from my own 
perſonal knowledge or obſervation. Did you ever, pre- 
vious to Sir David's death, hear that the family had ta- 
ken any ſteps to confine him? 1 never heard of their ta- 
king any, previous to Sir David's death. Did you ever 
hear of the pannel being inſane? Yes. I remember in 
June 1790, I went to Dunbar, to aſſiſt a brother miniſter 
in diſperſing the Sacrament, I lodged at Mr Lorimer's, 
who informed me, that he had ſeen my friend, Major 
Gordon, who had behaved in a very ſtrange manner: 
That he was very glad I had come, for, if he had not had 
the proſpe& of ſeeing me, he would certainly have writ- 
ten to defire me to inform the family; and he told me, 
that the behaviour of the Major was ſuch, that he con- 
ſidered him as deranged. Did he give you any reaſon 
for that opinion? He ſaid, that he put himſelt into 
ſtrange attitudes, and went about the room beating his 
brealt and head: That he ordered a chaiſe for Gilner- 
ton, but in place of going to Gilmerton, he drove through 
Dunbar, and, as Mr Lorimer was informed, had gone to 
Dunſe.. Did you hear of any other inſtances ? No. Did 
you inform any of the family of what Mr Lorimer had 
told you? I mentioned it to Sir Francis, who was then 
Mr Francis Kinloch. Since Sir David's death, did you 
make any obſervations on the pannel's behaviour? I have 
ſeen him in great deprefion of ſpirits. Did you form an opt- 
nion, that he was inlane ? The laſt time that I had the plea» 
ſure of [ceing lim at Gikmerton, previous to the late —_ 
choly 
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choly event, was on the 28th of March. An old coachman of 
the family, (Peter Dickſon,) ſeeing the Major in a very 
diſtreſsed ſituation, had conſidered it his duty to call at 
the Manſe the day before, when I was from home, and 
ſaid, that he thought the Major ſhould not be left by him- 
ſelf. On the morning after this information, I went to Gil- 
merton, and found the Major walking in the avenue. He 
told me, that he did not know what was the matter with 
him; he could not ſettle in any one place, nor fix his mind 
on any one ſubject. I thought he was not fit to be left 
by himſelf; and though I had occalion to leave him at 


this time, and though he did not as uſual invite me back 


to dinner, yet I returned, and found him walking about. 
Fearing he might think I intruded, I felt myſelf obliged 
to apologize. I ſaid, « You well think, Sir, your evil 
« genius haunts you to day ; but I thought you would be 
« dull by yourſelf, and have therefore uſed the freedom 
« to come to dine with you.” He thanked me, and ſaid 
he was very glad of my company. Did you oblerve any 
thing uncommon in his behaviour on any other occaſion ? 
Yes. On the 12th of April, the Sunday immediately be- 
fore Sir Francis's death, I ſaw a carriage ſtop oppoſite to 
the manſe. I immediately went out, and ſaw the Major; 
and, upon my aſking him, he came out of the carriage. 
When we came in, (we had jult done dinner,) I aſk- 
ed him if he had dined ? and he ſaid he had; I ſaid that 
it was much earlier than his uſual hour of dinner. Suppo- 
ling that he ſaid he had dined, with a view not to give 
trouble to the family, I told he could have a dinner imme- 
diately and without any trouble. He repeated, that he 
had already dined. I then aſked him, If he would take a 
glaſs of wine? He ſaid, he would juit take what was on 
the table, which was toddy : he then put a ſmall quantity 
of ſpirits into a tumbler glaſs with water, but was ſo un- 
commonly agitated, that, in carrying it to his head, he 
{pilt a great deal of it upon the table, and drank very little 
of it. He told me, he wanted to ſpeak to me privately ; 
upon which we went into another room. When there, he 
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alked me, How many children I had? This queſtion 
had been. aſked and anſwered below itairs ; he — 
the lame queſtion again, and walked about the room in 
great agitation. I reminded him, that he had REIT 
particular to ſay. Of this he took no notice, but again aſk 
me, How many children I had? I reminded him a ſecond 
time, that he ſaid he had ſomething to communicate to me. 
Ile then ſaid, he believed he ſhould not be long in this 
world, and that, when that event took place, it would not 
be the worſe for my family. I ſaid, that was the language 
of his preſent depreſſed ſtate of mind; and added, that at 
Nis time of life, and with a conſtitution naturally ſo vigo- 
rous, he had no reaſon to apprehend any danger of that kind, 
and he might hope to live many years; and I adviſed him 
to live regularly and quietly, inſtead of driving about as 
he had lately done, which tended to agitate his mind; and 
ſaid, that a few weeks ſpent in retirement, would reſtore 
him to the comfortable enjoyment of himſelf and friends. 
Did any thing elſe paſs? 1 recommended to him, to think 
of ſome uſeful employment, and to take the advice of his 
brothers and other friends on that point. In ſpeaking 
of his brother Sir Francis, I ſaid he was a worthy man ; 
and the Major repeated my words, ſaying, he was @ wor- 
thy man. 

"Lond Fuſtice Clerk, You have mentioned a long con- 
verſation. From what paſſed betwixt you, did it appear 
to you, That the pannel's' anſwers were incoherent and 
abſurd? He ſeldom made any anſwers, and his behaviour 
was ſuch, as to make the impreſſion on my mind, that he 
was very abſent. But ſuch anſwers as he did make, 
Were they incoherent, or foreign to the purpoſe ? I can- 
not ſay ſo; but I formed the opinion, for the firſt time, 
that he was deranged, and not himſelf, Did you think 
him capable of judging between right and wrong ? I can- 
not fay but he was. Did you inform his family of what 
had paſſed? I did not make up my mind that night, as it 
was a very delicate point; but I went on Monday, and 
told Miſs Kinloch what I had obſerved. I begged that 
the molt prudent meaſures might be taken for a 
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the Major; and ſaid, that the honour and happinefs 
of the family was deeply concerned in this; for 1 was 
much afraid, he might commit ſome deſperate deed. Miss 
Kinloch told me what directions {he had given to Mr 
George Somner which relieved my mind from great 
anxiety, which had been impreſſed on my mind by his 
behaviour the day before. iss Kmloch had, in the 
meantime, ſent a meſſage, deſiring to fee me, Did you 
go of your own gecord to give your opinion, or in con- 
ſequence of Miſs Kinloch's meſſage ? I had previouſly 
made up my mind to go, and would have gone, although. 
the meſſage had not been brought ; but 1 was obliged ta 
be from home on the Monday forenoon, and on my return 
in the afternoon, with the view of going to Gilmerton, 
I found the meſſige had been left during my abſence. 

Mr Hume. When you mentioned to Sir Francis, in 
1790, what you had learned from Mr Lorimer, What 
did he ſay? He was in great diſtreſs; and ſaid, that he 
had got ſimilar accounts from different people, and that 
he did not know how to act, or what to do. Was the 
pannel much aſſected with his father's death? Very 
much. He had paid particular attention to Sir David 
during his illneſs, and I never ſaw a ſor. behave with 
greater propriety, or give ſtronger marks of filial affec- 
tion. Did he remain at Gilmerton after his father's 
death? Yes. That event happened on the 19th of Fe- 
bruary laſt, and the pannel remained at Gilmerton, (at. 
leaſt chiefly,) till the end of March. Did you ever hear 
him expreſs any diſſatisfaction at his father's ſettlements ? 
No. To me he expreſſed great ſatisfaction. In parti- 
cular, I remeniber he frequently ſaid, he ſhould always 
have a grateful ſenſe of his father's attention ; by which 
i underitood, he meant to expreſs his gratitude for the 
annuity which his father had left him. On the Sunday, 
when he came to your houle, Did he remain long ? A- 
bout three quarters of an hour. After you went up 
ſtairs, did you gather from him what buſineſs he had 
come upon? I never got lum to tell his purpoſe, except 
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that he thought he was ſoon to die, and not even that, 
until I had reminded him two or three times, that ke 
had ſaid, that he had ſomething to communicate to me. 
Was his converſation connected? He ſpoke very little, 
but walked up and down in the room with great agita- 
tion, while I attempted to amuſe him, by talking about 
common oceurrences. Did he ever expreſs to you any 
diſſatisfaction on account of his father's papers being 
deſtroyed? No. From your knowledge of him, what 
was your opinion of his diſpoſition? I uſed to be intimate 
with him: He honoured me with his confidence; and L 
always found him humane, warm-hearted, and gener- 
ous ; in particular, I had occaſion to nd out by acci- 
dent, that he relieved a woman in great diflreſs. The 
poor womna was very ill, and I felt it my duty to pro- 
vide her with neceſſaries; but I found, upon enquiry, 
that the Majo had been ſupplying her with money, and 
that he had done ſo upon many former occaſions. 


ALEXANDER FRASER, Sheriff Clerk of the County of Had-' 
dington, examined by Mr BURNET.— 

Were you in the uſe of doing buſineſs for Major Gordon 
Kinloch? Yes, I was his factor for ſome years on the 
eltate of Woodhall, prior to the ſale of it near ten years 
ago; and after the ſale of it, occaſionally did money buſi- 
neſs for him down to Sir David's death. After Sir 
David's death, Did you do buſineſs for him? He gave me 
a factory to uplift annual rents and annuities, which was 
dated on the 3d of April laſt. 

Do you remember the day on which Sir Francis receiv- 
ed the wound? Yes, it was on a Wedneſday. Did you 
ſee the pannel fince that time ? I ſaw him on the Saturday 
before, in Haddington, but I never ſa him ſince that buſi- 
neſs, 

When you tranſacted buſineſs with the pannel, Did ou 
think he underſtood what he was about? Certainly, other- 
wiſe I would no have done buſineſs for him. 

Here the witnels was ſhewn and identified a letter * 
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Sir Francis Kinloch to him, dated the 15th of April laſt, 
and referred to in the lndictment. It was expreſſed as fol- 
Jows: „See if you can find out the marriage contract 
* betwixt my father and mother, as alſo Lady Aſhe's 
% contract, and tend them per bearer, that they may be 
% Jaid before Charles Hay, along with my father's will. 
« Tf Gordon and Saunders are not pleaſed with his opt- 
“ jon, they mult judge for themſelves.” 

The witneſs allo read a copy of his anſwer to this let - 
ter, bearing the ſame date, and of the following tenor: 
« Your father and mother's contract of marriage has not 
« been found, but the infeftment upon it, which, with 
« Lady Aſhe's contract, and alſo an obligation by Sir 
« Thomas Aſhe, and diſcharge by them both, making in 
« all ſour deeds, are herewith lent. I have communica. 
ted your letter to both your brothers.” | 

Myr Burnet.— Do you recollect of Sir Francis going to 
Edinburgh, to take the advice of counſel? Yes, I think 
he went on 'Tucſiay the 10th of March. Do you recol- 
lect the reaſon of his journey? Sir Francis told me at 
Waddington, that his two brothers had found fault with 
their father's ſettlement, and on account of Sir Francis 
having burnt ſome papers. I adviſed him to lay his fa- 
ther's ſettlement before couulel, to know upon what 
grounds he ſtocd, as the ſooner he cleared matters with 
his brothers the better. 

Which of the brothers was moſt diſſatisfied? He told 
me, that Major Gordon t.inloch egged on, or ſtirred up 
the other. | | 

Whoſe advice did Sir Francis take on this matter? He 
conſulted Mr Charles Hay. The advice came in a letter. 
Sir Francis deſired me to communicate the 07 inion to his 
brothers. I ac-ordingly gave the letter to Mr Meglillan 
to be ſhewn to the Major avd Mr Alexander Kinloch? but” 
before I had recceived it, I had a converſation with both? 
the brothers upon the ſubject, and particularly with this 
gentleman at the bar. The reſult cf this converſation was 
communicatcd to Sir Francis by letter. <a 
EE = Here 
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lere the witneſs read copies of two letters from Ty 
ſelf to Sir Francis, the one dated 16th and the other 
dated the 17th of March laſt. That of the 16th was con- 
ceived in thele terms: * Being only this moment eqme 
e home, I have only time to inform you that from, what, 
e pailed with both your brothers laſt night it is almoſt im- 
poſſible that a ny diſpute can ariſe, I ſhall write more fully 
to morrow.” 

The letter of the 17th of March was expeſſred as fol- 
lows : „Having talked upon the buſineſs to the Major, 
the only thing he ſtated as a claim is L. 200, which he 
&« ſaid he was paid ſhort of the 1500. The particular 
& circumſtances of one of his commiſſions rendered it un- 
« neceſſary to advance the L. 2co, but he ſaid, that 
„% though that ſum of L. 200 may be ſome object to 
« him, yet that he never meant to have any ſerious 
« diſpute with you about it; ſo far from that, he is quite 
« ready to grant any diſcharge that ſhall be aſked of him. 
« He and Mr M:Millan came up this morning with Miſs 
„ Alſton, and the Major in the frankeſt manner 3 
« the ſame thing, which I told him I would immediately ' 
1. communicate.” * 
„I had a converſation alſo with Mr Alexander on Sun- 
« day night, and I am in juſtice bound to report, that he 
« declared his perfect readineſs to ſettle the buſineſs in 
the molt friendly manner, reprobating every idea of a 
e contrary nature. In a converſation afterwards with 
„% Miſs Kinloch, the informed me, that ſhe clearly pointed 
« gout to Mr Alcxander, that he had colt a great deal 
« more than L. GO to his father, ſo that he had no caufe 
to complain.” 

The witneſs next identified the following letter from 
Sir Francis to himſelf, without a date, but marked 18th 
March 1795 on the back, and referred to in the Indice 
ment, viz. I never looked on Gordon and Saunders ha- 
eving ſerious intentions of going to law. Their doing 
fo would be more pleaſant than talking about burning 
papers, and talking nonſenſe, w hich cau oply originate 
in human infirmi:y,” 


* 
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Vr Burnet. Do you recolle& having any converſation 
with the pannel reſpecting a paper which he ſaid he had 
figned? I remember, ſeveral years ago, he told me that he 
had ſigned a paper in the prelence ot his father, his bro- 
ths Sir Francis, Mr F. Anderſon, and Mr M'Millan, 
which he believed was to diſinherit him. I told him that 
it was impoſſible. About a week after Sir David's death, 
he ſpoke to me on the ſame ſubject; but as I found argu- 
ing the matter ſeriouſly would not do with him, I thought 
it the better way to turn it into ridicule, and ſaid, “ Sir, 
& the perſons that you ſay were preſent, are all alive but 
« your father, Why do you not proſecute and expoſe 
« them.” 

Do you commonly keep copies of the letters you write ? 
Yes. Is that the copy of a letter which you wrote to Ma- 
jor Kinloch? Ves. 

The witneſs then read a copy of a letter from himſelf to 
the pannel, dated the 21ſt of April laſt, and expreſſed 
thus: As you was pleaſed lately to grant a factory to 
« me, and to lodge papers of value in my hands, it ap- 
« pears to me very proper to inform you, That in conle- 
« quence of the late fatal occurence at Gilmerton, a trial 
« mult take place, and to know from you if you wiſh to 
« retain counſel for your defence, which in that caſe ſhall 
« be immediately done, and alſo to know who are the 
4 advocates and agent you wiſh to be engaged.” 

The witneſs then identified the two tollowing letters 
from the pannel to lim, viz, 


Haddington Fail, 22d April 1795. 
Sir, I received your letter, laſt night couched in a 
& {tile not like the uſual, ewing as I ſuppoſe, ro the late 
4 molt unfortunate occurrence, The reaſon of my not 
© ſeeing you, owing to your official capacity, I by no means 
« (if allowed to think,) a good one. I do not ſee any 
« impropriety in your coming to me once to confer on 
« buſineſs. If after reading this, your opinion ſhould be 
& {till the ſame, let me know; and if my meſſage was de- 
« liverel at Gilmerton, wlüch was given to Mr Dodds.“ 
| « Sir 


(31 
« SIR, April 22. 1795. 

% Pleaſe ſend me the note of Mr Dalrymple for 
6% L. 63, 28.“ 

The witneſs next read a copy of his anſwer, dated the 
234d of April, and of the following tenor: © I received 
« both your cards late laſt night, and not having been 
« informed that you was to go eff this morning, I put off 
« anſwering them till about breakfaſt time, when I was 
« informed you was gone. The only thing that now 
« requires an anſwer, is your demand to get up Mr Dal- 
« rymple's note for L. 62, 2s. The advice J got about 
«© your property under my charge was, to advance the 
« ready money for neceſſaries to you, and conſulting 
« conſel for your defence, if you chuſe to retain any.— 
« I accordingly intimated to Provoſt Hitlop, that all ne- 
« ceſſaries furniſhed to you ſhould be paid; and I need 
% not repeat that I wrote you about retaining counſel. 
& J was further adviſed, that I was not warranted to de- 
« liver up any other part of your property but by le- 
« gal authority; ſo that I cannot comply at preſent 
« with your requeit about Mr Dalrymple's note. At' 
« ſame time, if the acceptor propoſes to pay the con- 
« tents of it. it ſeems to me very proper, to take the 
„% money, and lodge it in the hands of your bankers as 
« part of your property. Your meſſage to your brother 
& was delivered, but he returned no anſwer. Mr Gol- 
4 die ſaid he would call.“ | 

Lord Advscate. The Gentlemen of the Jury will ob- 
ſerve, that this letter alludes to the pannel's being re- 
moved to Kdinburgh. 

The witneſs then identified the following letter, which 
he had received from the pannel by poſt, and is referred 
to in the Indictment, viz. 


« SIR, Edinburgh Jail, 24th April 1795. 

« 1 wrote you from Haddington, requcſting you 

„ would ſend tie promiſſary bill of Mr * of 
* fixvy- 


: oh * 


* * 
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* ſhxty-two pounds, two ſhillings. I do not mean that 1: 
% ſhould appear againſt him.“ | 
Lord Advecate, You have known this gentleman ſeveral 
years. Did you ever imagine he was inſane? I have 
ſometimes oblerved him pecvilh and diſcontentd ; but £ 
never ſaw any marks of inſanity in his appearance, till 
Monday the 13th of April laſt, when it oceurred to 
me, from the recolle&ion of ſome circumſtances in his be- 
haviour on Saturday the 11th, (on which day I had ſeen 
him at Haddington,) that the {tate of mind in which he then. 
appeared to be, had been in its progreſs on the Saturday.— 
W hat ſtate of mind did you think him in on the Monday? 


>Downright mad; that is, he appeared to be deranged, or 


as if the rational powers of his mind had left him; and 
Sir Francis thought the ſame. Did you, ſuch being your 
opinion, Propoſe ſecuging the pannel? Yes, I did. What 
reaſon had you for believing him deranged ? His wild ap- 
pearance and behaviour. I ſhould have mentioned, that 
J was on my road to Gilmerton on the Monday, when a 
ſervant met me, and put into my hands a letter from Sir 
Francis, which began with theſe words; © I am ſorry to 
* inform you, that Gordon is ſtark mad ;” and Sir Fran- 
cis added, that George Somner had been ſent for, on 
account of the Major having tcld Miſs Kinloch, that he 
had ſwallowed poiſon, though, whether the caſe was ſo 
or not, Sir Francis could not fay. Have you that card? 
No. What became of it? It was torn in pieces, and 
committed to the flames. Sir Francis and a Mr Low, 
(who happened to be at Gilmerton at the time,) having 
walked out, I was leit with no other company than the 
Major, whole behaviour, as he both ſpoke and ated in a 
molt extravagant manner, rather alarmed me. At one 
time, he brought into the parlour a blunderbuſs, with 
which walkted,he up and down the parlour, making many 
wild motions, and tometimes holding it in the potition of 
preſenting; and I had occalion to ſee him put a flint into 
it, prime it, and load it with powder. At lengh, to my 
g:eat ſatis;action, he carried it out, and placed it in a 

chaiſe 
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cliaiſe which was waiting for him at the door, and in 
which he left Eilmerton. But while we were together 
by curſelves, as already mentioned, I happened inadvert - 
ently to take Sir Francis's letter out ot my pocket, and 
obſerving the Major coming towards me, and being affraid 
he would ſee it, I tore it in pieces, end committed it to 
the fiames ; and indeed I thought it a lucky circumſtance, 
that he did not fee it. | | | 

Did the pannel appear much-agitated upon this occafi- 
on? He loaded the blund-rbuls with great difficulty, lis 
hands ſhook in a molt extraordinary manner. 


A1gEXANDER FRASTR, 2/5 examined by Mr Hong, — 
Did it appear to you, that all ritk ofdiſagreement betweendir 
Francis and the paunel was over, after the converſation you 
had with him? It appeared to me that all difierences was at 
an end, and it gave me great ſatisfaction, What was Sir Da- 
vid's ſettlement? The ſum he left to each of the younger 
brothers was L. 1500.—Mr Alexander got only L. goo; 
Lut Miſs Kinloch explained to lim, that he had coſt his 
f.ther a great deal more then the other L. 600, and he 
was ſatisfied. 

Had you any converſation with the pannel about the re- 
nunneĩation which he ſuppoſed he had tigned ? I had ; it ap- 
peared to me, that this opinion of his was wild and abſurd. 

When you were alone with the pannel on the Monday, 
in the parlour of Gilmerton houſe, Did you conceive your- 
ſelf to be in danger? I felt myſelf in a very diſagreeable 
and dangerous ſituation. Did Mits Kinloch give you any in- 
formation of his behaviour on the preceding night? 

Here the witnels looked at fume notes which he ſaid 
had taken in his calmer moments, after he was in- 
formed by ſome of the gentlemen in Court, that he was 
likely to be called upon to give evidenge in this trial. 
He then proceeded as follows, reading from the notes. 

When I arrived at Gilmerton, Miſs Kinloch was in 
Cie parlour, and ſoon called me to the lobby, and in- 
ermed me, that they had been much diſturbed and diſeon- 
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eerted, and even alrmed by the Major's conduct the pre- 
ceeding night; that he had been very reſtleſs, having 
gone from room to room, throwing himſelf upon the beds. 
She reflected upon his drinking too much brandy and gin 
ſaid preceeding night, and ſhe allo informed me, that he 
had told her he had ſwallowed poiſon. 

Lord Advccate. I mult object to this mode of proceed- 
ing. There can be no objection to a witneſs refreſhing 
his memory from notes, before he comes into Court ; but 
he is not to prepare a paper, then come to the foot of this 
table, and read his narrative from beginning to cnd, and 
_— to go away. That, I ſay, cannot be admitted as evi- 

ence. 

Lord Eſtgrove, ſignified that he agreed in opinion with 
the Lord Advocate, . 

The witneſs was ordered to withdraw. + 

Mr Hope. My Lord, I truſt I know ſomething of law, 
and have ſome idea of common ſenſe and reaſon; and I 
believe, I know ſomething of the law of evidence alſo. 

My Lord I admit, that if a witneſs were to take from 
his pocket a paper, lay it on the table, and ſay there is my 
evidence, and then walk away, ſuch a proceeding could 
never be permitted by your [ardihips; but the caſe is 
very different, when a witneſs, after an affair has happen- 
ed, who becauſe he was not preſent at the accident, could 
not know or ſuſpe& that he was to be a witneſs, takes 
down notes as ſoon as he is informed that he is to be cal- 
led upon, and looks at them here, to aſſiſt his recollection on 
a ſpecific queſtion being put to him. 

hen I undertook the defence of the pannel, I felt it 

my duty to inveſtigate the matter to the bottom, and to 
diſcover every thing that the witneſſes could ſay. In the 
courſe of my enquiries at Haddington, I ſaw Mr Fraſer, 
who told me ſeveral very material circumſtances. I went 
to Gilmerton to ſee what could be made out from the in- 
formation of the family, and there it was that I learned 
from the ſervants that Mr Fraſer had been there the day 
before the accident happened, When I came back to him 
met 
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next morning he had been recollecting in his bed, and now 
remembered a number of circumſtances that had eſcaped 
his memory on the day before. Then ſaid I, Mr Fra- 
fer, put down in writing all that you remember, as 
each cireumſtance occurs to your recollection for as 
«« you did not recolle& theſe things laſt night, it is pro- 
« bable that you may not recolle& them hen you come 
4% before the Court, concerned and agitaced as you may 
« be.” 

Now, my Lord, was there any thing improper in this? 

Court. No. | | 

Mr Hope. Then is not the witneſs bound, by the 
obligation of the oath which he has taken, to look at his 
notes; for that oath requires him, not only to tell what 
he recollects, but all that he knows or ſhall be aſked at 
him. If therefore, a witneſs 1s conſcious that things may 
have eſcaped his memory, he 1s bound to reſort to any 
means that can render him more accurate, 

If a witneſs takes down notes at the time an affair ha 
pens, he is always allowed to reſort to them to refreſh his 
memory. "he caſe is the ſame with a perſon who takes 
notes the moment he is told, that he is to be called as 
a witneſs. The notes are the beſt evidence he can bring, 
and he is equally entitled to uſe them. 

Had it been, as the Lord Advocate ſaid, to read a pa- 
per from beginning to end, and then go away, the matter 
would have been very different indeed; but, my Lords, it 
was but on one queſtion that the witneſs had recourſe to his 
notes, And how does the Lord Advocate know that he is 
to uſe them any more? I ſay, in law, in reaſon, and in 
juſtice, he is entitled to uſe them when his recollection 
fails. I do not deſire, that he ſhall read his paper from 
beginning to end, but only that he ſhall be at liberty to 
uſe it occaſionally to refreſh his memory. And I ſay, 
with ſubmiſſion, but at the ſame time with fome degree 
of confidence, that the judgement of the Court cannot be 
otherwile, 


Lord Advacate.— For all that T have heard, I fill feel it 
H my 
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my duty to ſtate the contrary opinion. My brother miſ- 
underſtood my meaning, if he thought I imputed to him 
any thing improper in the activity and zeal he has ſhewn 
in this cauſe, much leſs do I care whether the paper was 
read from beginning to end, or partially. I can have but 
one defire, in common with the Jury, the due adminiſtra- 
tion of Juſtice, But, my Lord, I repeat again, that my 
objeQion is well founded. 

If. in ths courſe of examining any witneſs, he ſhall find 
himſelf at a loſs, and deſires to conlult notes taken on the 
ſpot, and at the very time a tranſaction happened, I ſay 
it is competent for a witneſs ſo to refreih his memory : 
But it is not ſo with notes taken at a diſtance of time: 
they mult be taken immediately, becauſe it may be in the 
power of a witneſs, by the means of ſuch notes, to make 
up ſo connected a ſtory, that I defy the counſel on either 
fide to make out the fraud, 

I am far from ſaying, that this witneſs has any ſuch 
deſign. I am far from ſuppoſing that the gentlemen, who + 
conduct this trial, could take any unfair advantage; but, 
as public proſecutor, it is my duty to prevent the eſta- 
bliſhment of any bad precedent. What has been done in 
this caſe, may be done in others, by low attornies ; not 
by counſel, -I cannot ſuppoſe it of them. 

I agree to this, that in general, if a witneſs does not 
recollect, he may look at notes taken at the time. But I 
demand of the Court, if notes taken at a diitance of time, 
ought to be admitted in evidence. I aik you to judge. 
I am bound to obey ;—and to that judgement I always 
ſubmit with pleaſure, 

1 ſhall only add, that it was held in the trial of Mr 


Horne Took, that notes taken at a diſtance of time could 


not be uſed by a witneſs. The point was long and ably 
contended by both ſides of the bar, and at lalt decided a- 
gaintt the admiſſion. 

Lord iiſtg ou, There are certain rules which we ſhould 
never relax. If a man comes to tlits bar as a witnels, he is to 
ſwear to what he now remembers, not to what he former- 
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s remembered. How would it anſwer, were we to ſuf- 
er the public proſecutor to produce the declaration emit- 
ted by a witneſs in his precognition before the Sheriff, 
and ſay to him, “there is a paper which you have fign- 
ed, read it over, and give it as your evidence.” 

A man who has been preſent at any interelting occa- 
ſion, when he expects to be called upon as a witneſs, may 
take notes, and produce them in Court; but this is very 
different indeed from a narrative taken at the diſtance of 
weeks. b 

I can make no deviation from a general rule, and there- 
fore, I am decidedly of opinion, that the witneſs 1s not 
entitled to ule thele notes. 

Lord Swinton. A witneſs may make uſe of notes ta- 
ken down at the time an affair happens, but not when taken 
down weeks afterwards. There would be no harm mn 
the witneſs looking them over before he,came in here, 
but to take them out here, is againſt all rules. 

Lord Dunſiunun agreed with the above judges. 

Lord Craig thought the witacſs might have recourſe to 
his notes, when any particular queltion was put to him. 
Lord Juſtice Clerk. I do not know, my Lords, that 
we would differ much, if we knew what v.e were debat- 
ing about. 

That a witneſs 1s not allowed to take out a paper, 
read it over, and then ſay, there is my evidence, tlus I 
allow; but it is admitted by your Lord{lips,—it is ad- 
mitted by the Lord Advocate,—that a witnels may make 
ule of notes taken at the time the fact happened. Now, 
where is the difference, though they are taken ex poſt 

fatto, if he is ready to {wear that he took them down with 
a good reeollection. I therefore think, that if the wit- 
nels does not recollect any circumſtance, he has a right to 
look at his notes before he aulwers the queſtion, and 
then, if he ſays upon the great oath which he has taken, 
that thele are facts, they ought to be received in cvi- 
dence,—not indeed giving the notes as his depoſit oa, 
but uüng them only lor the purpoſe of refreſhing his me- 
mory. 
N Ar 
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V Hype. Your Lordſhip muſt know, that that was 
all I aſked. | | e 

The Court decided by a majority, that the witneſs 
was not entitled to look at the notes. | ; 

The witneſs was then recalled, and informed, that it 
was the judgement of the Court, that he muſt not take 
out his notes; after which, the examination proceeded. ' 

Mr Hume. Did you mention the opinion you had for- 
med of the pannel to any of the family? I told Miſs Kin- 
loch that it was my opinion, that matters were now ar- 
rivell at that eriſis, to make it neceflary to confine him. 
Before you gave that opinion, had you ſeen the Major ? 
No, but aſter ſeeing him, I was confirmed in this opinion, 
and thought he was actually dangerous to mankind. I ima- 


gined that he would do miſchief to ſome perſon or another; 


and I thonght it, in particular, very dangerous for Sir 
Francis, as one Who was going ue r him, eſpecially after 
ſceing' kim prepare deſtructive weapons, having never ob- 
ſerved any tendency of that kind before. 

Ed you any converſation with Sir Francis on the Mon- 
day? Sir Francis ſent for me to the garden. I was at 
that time ſtanding with the pannel in the front of Gilmer- 
ton houſe ; and he ſaid, Why go to the garden? Let 
Sir Francis come to you.“ I replied, * I will go to Sir 
Francis wherever he calls me.“ What was the tenor of 
the converſation you had with Sir Francis? Sir Francis 
was exceedingly vexed, and ſeemed to be affronted at his 
brother's ſituation, He ſeemed affronted, did you ſay? 
Yes, he appeared to me to feel, as it were, a ſort of fa- 
mily affront. Was this before the blunderbuſs ſcene !— 
It was. What further converſation had you? A good deal 
more converſation paſſed between Sir Francis and me. 
What paſſed after Mr Somner and you were together? 
Mr Somner and I, in our converſation, agreed that the 
Major was deranged; and I afterwards informed Sir 
Francis of the blunderbuſs and other circumſtances, and 
preſſed upon Sir Francis the neceſſity there was for ſecu- 
ring him, as he appeared to me a moſt dangerous perſon, 
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particularly about that family. Sir Francis ſeemed to be 
of the ſame opinion ; and he then informed me, that h 


had bolted his room-door in the inſide on the Sunday 
night; and I agreed that he was very right in ſo do- 


ing. 
Had you any tranſactions formerly, which led you to ſuſ- 
& that the Major was inſane ? The Major was owing a 
debt to a Mr Hepburn, a neighbouring farmer. In May 
1789, he left for me with a Mr Veitch, a draft for a 
ſum of money to pay this farmer. When I looked at 
the draft, it appeared to be for about L. 100 more than 
was due. But perhaps I had better read the correſpon- 
dence that paſſed at the time.—Here the witneſs read 
the following correſpondence between the pannel and 
himſelf, viz. + | a r. as 


Card Mr KMocn ts Mr Fragen, no date, quoted by Mr 

3 Fraſer 1th May 1789. 

Mr G. Kinloch's compliments to Mr Fraſer, and in- 
cloſes him a draft for L. 430 on Mansfield, Ramſay and 
Co. for the diſcharge df his bond to Mr Hepburn, and 
which he has rams! it of Mr Veitch to give him on his 
arrival from Pencaitland, - D 


Card Mr FRAsER to Mr Kintocn, 875 May 1789. 

A. F. preſents very reſpectful compliments to Mr G. 
Kinloch, acknowledging receipt of his favour, incloſing a 
draft to Mr Hepburn for L. 430. But Mr G. K. will 
pleaſe recollect, that the principal ſum due to Mr Hep- 
burn is only L. zoo, bearing intereſt from Lammas 1787. 
And as Mr H. was told, on the 17th March laſt, that he 
ſhould be paid at three months from that date, ſo the 
whole ſum due to him, upon the 17th June next, will be 
only L. 328: 2: 6. And therefore, the neat way of ſet- 
tling the buſineſs appears to be, to draw a bill upon Meſſ. 
Mansfield and Co. for that ſum, payable to Mr Hepburi 

. 


upon the 17th June. 
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The draft for the L- 430 ſhall be returned to Mr G. K. 
when A. Fraſer ſhall know with certainty where to ad- 
drels to him. | 


Card Mr FrasER to Mr KixLocn, 30th May 1-89. 

A. Fraſer's molt reſpe&ttul compliments to Mr G. K. hopes 
the letter of the 8th of May has come ſafe to hand, though it 
lay in the polt-office at Edinburgh until it was forwarded 
to Moffat bo directions from A. F. Begs leave to inform 
Mr G. K. that Mr Kinloch wiſlies to pay up the amount 
of his note of hand, and intereit due upon it, and offered 
the money to A. F. provided the amount could be aſcer- 
tained ; but as neither Mr Kinloch or A. Fraſer could 
exactly recolle& the ſum, and the period fince the intereſt 
begun to become due upon it, ſo Mr G. H. will be pleaſed 
to ſend the note of hand to A. F. and the contents of it, 
(including principal and intereſt,) may be credited in part 
of Mr Hepburn's debt; and in that caſe, Mr G. K need 
only ſend a-new bill for the balance that would remain 
due to Mr Hepburn, after deduction of the ſum of Mr 
Kinloch's note. | 
A. F. has taken the liberty to propoſe ſettling the bu- 
ſineſs in the manner above ſtated, as he believes it to be 
the moſt eaſy and convenient way of doing it. And he 
will ſend the bill for L. 430 to Mr G. K. whenever he 
will receive his inſtructions for that purpoſe. | f 


Card Mr G. KIxLocn to Mr TRASER, 2d June 1789. 
Mr G. Kinloch's compliments to Mr Fraſer, and as the 
the plan pointed out to him for clearing all accounts, ap 
pears to be the moſt proper, he has ſent the note, amount- 
ing with intereſt to L. 70, which deducted from L. 328, 
amounts to L. 258, which will clear his debt to Mr Hepburn; 
and for which purpoſe, he has ſent him an order on Meſſ. 
Mansfield, payable to Mr Hepburn at 14 days after date 
and requeſts of Mr Fraſer to ſend the note given for L.330 
to Moffat, 

P. S. In reading over Mr F's, card, there is a miſtake 
| in 
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10 the ſum due to Mr Hepburn, being at moſt L. 330, il 
ſtead of L. 430, as ſpecified by him. 


Card Mr Frastr t Mr KinLoch, 4th June 1789. 

A. Frafſ.r's compliments to Mr G. K. acknowledging 
receipt of his favour, with Mr Kinloch's note of hand, 
and draft for L. 253, amounting in all to L 328, which 
will pay up Mr Hepburn's debt. | 

Returns incloled the draft for the L. 430, and is ſorry 
that he ſhould have called Mr Hepburn's debt L. 430 in 
place of L. 330, and of this miſtake he had not the ſmalleſt 
recollection. 

Mr G. K. will pleaſe acknowledge receipt of the 
draught for L. 430. 

A. F. (ent a meſſage lately to Adam Mitchell about the 
balance of the wood money, but he has returned no an- 
ſwer. A. F. thinks, that without diſtreſſing Mitchell, ſome 
part of this balance may be recovered, indeed Mitchell 
Taid ſo himſelf, 


Mr KixLocn 7 Mr Vaasts, 20th June 1789, Morrart. 
[ was favoured with your letter, ineloſing my draft to 
Mr Hepburn tor L. 430. I mult, and do confeſs mylelf 
to have been much mutaken in ſaying that you ſtated my 
debt to Mr Hepburn to hav: amounted to that ſum, but 
it was entirely owing to milf, in giving a drait for L. 100 
more, which eſcaped men mory. 
Mr Hume. How ua the matter ſettled at laſt? It 
was finally ſettled in the way I recommended, by a note 
for the net ſum due bei ſent to me. 

Did the pannel after the matter was fo ſettled, ever 
recur to the ſubject Yes, at tht diſtance of ſeveral years. 
In May 1793, when I happened to be at Gilmerton, the 
Major took me alide, and told me very abruptly, that he 
could not recollet that a draft or bill which he had left 
with Mr James Veitch, to be given to me, had ever 
been returned; or expreſſed himielf to this j-urpole, and 
added, that this circumltance had given him very great vex- 
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ation, and more than he could tell. To this J anſwered, 
that I was aſtoniſhed at what he mentioned; for I was 
fully convinced, that no ſuch inaccuracy or miſtake had 
happened on the part of Mr Veitch, who was then no 
more; and as for myſelf, that I was ſure that I was per- 
fedly clear, and would be able, on looking over my cor- 
reſpondence on the buſineſs, to explain it in the moſt 
ſatisfatory manner. Did you accordingly give ſuch in- 
formation? Yes, on going home, I examined the correſ- 
pondence already recited, and wrote a card to the pannel, 
recapitulating the import of it. This card was dated on 
the 20th of May 1793. Did this explanation ſatisfy 
the Major? Yes, I had occaſion to be at Gilmerton ſoon 
after, when the ſubje& was introduced; and the Major 
not only declared his perfect ſatisfaction with the expla- 
nation, but ſeemed much aſhamed, and hurt at the want 
of recollection on his part, which had rendered it neceſ- 
ſary ; adding, according to the beſt of my recollection, 
that, at the time the ſaid money tranſaction took place, 
he had been much diſtracted in his mind. Did you not, 
ſome years ago, receive a letter from the Major, dated at 
London, which induced you to ſuppoſe his mind at that 
| time very much diſturbed? Yes, its contents were ſo 
ſtrange as to impreſs me with the idea, that he was in a 
deſperate ſituation, both as to his mind and purſe. What 
became of this letter ? It having occurred to me, that the 
ſame ſhould be immediately communicated to the family, 
I ſent it to Mr Alexander, requeſting, that he might ſhow 
it to the late Sir Francis. Was it returned to you? No. 
I ſometime afterwards aſked Mr Alexander, if he had 
received it, and he acknowledged that he had ; but nothing 
farther, to the beſt of my recolleQion, paſſed on the ſub- 
jet. Do you recolle& having any converſation with Sir 
Francis reſpecting the pannel, ſoon after Sir David's 
death, in which Sir Francis expreſſed an apprehenſion 
with reſpect to the pannel's ſituation? Yes, ſoon after his 
father's funeral, Sir Francis ſaid to me, that he thought 
Gordon was getting into one of his unlucky fits, 
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dir Hope. I believe the pannel's pocket book is in your 
cuſtody? Yes. 

(The contents of the pocket book were exhibited by 
the witneſs.) - Fe. 9 

Mr Hope. Was there found in that pocket book, a 
copy, holograph of the pannel, of a letter to Mr Francis 
Anderſon, on the tubje& of the ſuppoſed renuneiation 
already mentioned? Yes, here it is. 

Mr Hape. Y ou have leen, gentlemen of the Jury, that 
twice over, at the diſtance of years, the pannel ſpoke to 
the witneſs of this renunciation ; and, with this vagary 
ſtill in his head, he actually wrote to Mr Anderſon on 
the 17th December 1792, a letter, the contents of which 
you ſhall now hear, > | 

Mr Hope then read the copy of the letter, which was 
of the following tenor: „As I am now winding up mat- 
ters, and being ignorant of ſome things in which delicacy 
prevents me from aſking my father, and in which you can 
reſolve me, I now addreſs you for that purpoſe. It is to 
know the tenor of theſs F work of paper, which I ſigned 
in your preſence here in the year 1788, of the contents 
of which I was and am ignorant. Though it may appear 
extraordinary, that I ſubſcribed to that, of which I did not 
know the purport, yet that ſurpriſe will ceaſe, when ſaid 
at the deſire of a father, to which refuſal I ever was a 
ſtranger, it was done. In my requeſt of favour of an- 
ſwer, I hope there is nothing unbecoming honour and 
buſineſs. In this idea I ſubſcribe myſelf.” 

Ar Hope. Have you Mr Anderſon's anſwer to this 
letter? Yes, it is likewiſe here, Do you know this to be 
Mr Anderſon's hand writing? Yes. What is the date 
of this anſwer? 1t has none, but refers to that of the pan- 
nel's letter. a 
Here it was mentioned, that in cafe this ſhould be 
thought neceſſary. My Anderſon had been cited for the 
purpoſe of authenticating his letter, but the Lord Advocate 
agreed that this was unneceſſary; and the letter was 
then read being expreſſed as follows: + I am this day fu- 
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voured with yours of yeſterday, and ſhould be happy were 
It in my power to ſatisfy you, but I have not the molt 
diſtant recollection of any papers you ſigned in my 
reſence, in the year 1738, I obſerve from our 
banks that all tranſactions with regard to your (ale to 
Lord Wemyſs of Woodhall, was finally cloſed at Whit- 
ſunday 1786, and the balance paid you on 27th May 1786. 
Since which there has been no tranſaction betwixr 
us. Will you make my belt reſpects to Sir David, and 
tell him, he may depend on ſeeing me carly in the next 
year. And I ſhall be happy, if, from any circumſtance 
you can bring to my recollection, any thing that may tend 
to fatisſy you as to what you wiſh to know; but this I 
am certain of, that I never preſented any paper to an 
erſon ta ſign in my life, without explaining the nature 05 
it to them, and making them read it. My beit wiſhes 
ever attend you all.“ | va. bi : 


Hucn Dopps, Clerk ie Mr Fraſer, examined by Mee 
; BURNET,— | | 
Did you ſee the pannel in Haddington Jail? Yes. I ſaw 
him there on Wedneſday the 15th of April, in company 
with Mr Hay Smith. What converſation then paſſed? No- 
thing particular; only the pannel expreſſed ſome diſſatis- 
faction with his fituation, there being no fire in the room. 

When did you again ſee the pannel? I waited on him 
with a written meiſage from Mr Fraſer, in anſwer to 
ſeveral maſſages from the pannel, What was the 
import of this mefſage?. It informed the pannel, that 
he might give any meſſige to me which he migit have 
occaſion to ſend on buiineſs ; and he would get an im- 
medliate anfwer. What did the pannel ſay, on receiving 
this meſſage ? He aid, that he ſuppoſed he might under- 
ſtand he was never to fee Mr Fraſer again; aud that he 
could not get a duliuct anſwer, unleſs be faw Mr Fraſer 
himſelf, 
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Did you again ſee the pannel? Yes, on the Tuelday 
thereafter. What was the ucculion of your ſeeing him 
| | HR" NEO then ? 


K* 


then? To be preſent at the intimation of a petition for 
appointing managers to the eſtate of Gilmerton. What 
paſſed? The pannel read over the petition, and (on my 
explaining the nature of it,) ſaid, he had no objection to 
it, and ſigned a conſent, which I wrote out. Did any 
thing further paſs? Yes; he propoſed to keep the pett- 
tion, and to conſider of the matter for forty-eight hours 
but I declined leaving the petition with him, and, at his 
deſire, ſcored out the conſent. Did he, notwithſtanding, 
agree to the application? Yes, before I went away, he 
deſired another conſent to be written out, and figned it. 
Lird Juſtice Clerk. When you had occaſion to fee the 
pannel, did he ſpeak rationally and. coherently? Yes. 

Lord Advocate. There are a varietyof witneſſes whom 
I have not brought forward, and I do not intend to bring 
forward. | 

As for one witneſs, the firſt in the liſt annexed to the 
Indictment, namely, Mr Alexander Kinloch, the Jury 
may have expected to ſee him here; but after the evidence 
which has been adduced, I am not diſpoſed, and confider 
it unneceflary to put that gentleman upon ſo very dif- 
agreeable a piece of duty. 

As to the other witnefles in the liſt annexed to the In- 
ditment, if there are any of them whom my brother 
wiſhes to bring forward in exculpation, it will be compe- 
tent for him to call upon them. But, orr the deelaration 
which the pannel emitted before the Sheriff being read, 
I here cloſe che evidence upon the part of the Crown. 
Ihe counſel for the pannel having admitted the iden- 
tity of the, Declaration, the ſame was then reed. It was 
expreſſed in the following terms. | 


DECLARATION, 
& At, Edinburgh, the 3oth day of May 1795 years. 


The which day, compeared in preſence ot James Clerk, 
« Efq; Advocate, his Majeſty's Sheriff-depute of the Shire 
„ef Edinburgh, Sir Archibald Gordon Kinloch of Gil- 
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merton, who being examined by the Sheriff, and being 
informed by the Sheriff of the reaſon of his be- 
ing bivught before him, and having likewiſe acquaint- 
ed him, that it was in his option, Either to refuſe to 
an{wer thoſe queſtions that might be put to him, or to 
return ſuch anſwers as to him might ſeem beſt, he 
anſwered, That there was no queſtion could be put to 
im, but what he was ready to anſwer in the face of 
Heaven :— And being interrogated, If he recollects 
nat happened at Gilmerton on the 15th of April laſt? 


declares, That he has a very indiltin& recollection of 
what then ha p=ned, as he was then quite deranged. 


Interrogated, It he recolle&s having fired a piſtol on 
the morning of that day, and at whom? Declares, That 
he has a very confuſed recoleQion of it, but does think 
he fired a piſtol; but where, how, or at whom, he does 
not recolle&; and that he was in ſuch a ſtate of de- 
rangement, that he is now convinced, that he would 
have fired the piſtol at any perſon that then came in 
his way. Interrogated, as the declarant now appears 
to eonſider himſèlf in a ſettled ſtate of mind, and 
recollets what has happened, he is deſired to 
ſay at what period his derangement ceaſed? De- 
clares, That he cannot ſay when he recovered 
from his deranged itate, but that he has been 
greatly better ſince he has been brought to Edinburgh, 
although {till at times, when particular thoughts come 
acroſs him, he feels a temporary derangement, Inter- 
rogated, If he is ſenſible at what time his derange- 
ment commenced? Declares, 'That he cannot ſay ; but 
he felt it coming on for ſometime before the unfortu- 
tunate accident happened. Interrogated, If he was 
ſatisfied with his father's ſettlements? Declares, He 
was ſo, and never expreffed any diſſatisfation at them, 
but was grateful for them. Interrogated, If he ever 
complained of any papers of his father's having been 
burned after his father's death? Declares, He does not 
recolle& of having done ſo. All this he declares to be 


truth. Emitted alſo in preſence of Mr William Scot, 
„Pre- 
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t Procurator-fiſcal of the county of Edinburgh, Joſeph 
„% Mack writer in Edinburgh, and William Stephens 
« Sheriff. oſſicer in Kdinburgh.; and read over to, and ad- 
« hered to by the declarant.” 8 


EX CULPATORVY PRO OE. 


Lieut. Colonel SAMUEL TwENTYMAN examined by Mr Huxx. 
—Are you acquainted with the pannel, Sir Archibald 
Gordon Kinloch? Yes. 

At what time, and on what occaſion did your ac- 
quaintance commence? In the year 1778, Sir A. was a 
Captain in the 65th Regiment, I a Lieutenant in the 18th 
at that period; the two regiments were encamped at 
Coxheath, and in the ſame Brigade, This circumſtance 
naturally produced a frequent intercourſe between the 
officers of the two regiments, and I then became acquaint- 
ed with Sir Archibald, In what eſtimation was the pan- 
nel then held ? I can affirm, that no officer was more un- 
iverſally eſteemed and beloved than he was throughout 
the whole line, by both officers and men; his generoſity, 
good temper, ſociability, and general good conduct, made 
him very popular both in his own and other regiments. 

Had you afterwards any opportunity of being ſtill more in- 
timately acquainted with the pannel? In the year following, 
I was nominated by the late Duke of Ancaſter to a company 
in the Regiment his grace? was then raiſing ; and on the much 
lamented death of that amiable young nobleman, Sir A. 
ſucceeded him as Major. "This, by placing us both in 
the ſame regiment, gave me an opportunity of obſerving 
Sir A. more minutely ; and having failed with him in the 
ſame ſhip part of the way to the Welt Indies, that op- 
portunity was encreaſed ; I can only repeat what I _ 
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ſaid in regai d to his general charaQter ; and in all thoſe dif: 
ferent ſituations, I found him friendly, liberal, ſociable and 
humane, poſſeſſing every good and gentlemanly quality. 

At what iſland were you landed? We were landed a* 
St. Lucia, and their ſtationed, Was not the pannel ſeized 
with a fever at St Lucia, and what were its effects? Gn 
that iſland Sir Archibald was ſeized with. a moſt malis- 
nant fever, which deprived him of his ſenſes. I have ſeen 
him in his bed in the higheſt ſtate of delirium, held down in 
his cot by a ſoldier on each fide, and, to uſe a common phraſe, 
raving mad. I had ſeveral opportunites of ſeeing him 
while he remained on that iſland, and while he laboured 
un der that dreadful malady ; and I have frequently been 
preſent when he was talking of me, and did not know EF 
was there, _ g ; 2 

Do you recollect Whether the pannel was removed to a dif- 
ferent iſland, who accompanied him, and any occurrences on 
the voyage? It being thought adviſeable to have him re- 
moved to Barbadoes for change of air, as the only poſ- 
ſible means left of ſaving his life, Licutenant Fawcett, 
who all along kindly attended him, requeſted me to per- 
mit him to accompany Sir A. to Barbadoes, which in courſe 
I granted. During the paſfage, Sir Archibuld's ſervant. 
caught the fever, attended with the ſame ſymptoms, and, 
In one of the paroxiſms of it, threw himſelt overboard, 
and was drowned, I have had ſeveral converſations with 
Lientenat Fawcett upon this ſubject, after our return to 
England, and he was of the fame opinion with myſelf, in 
regard to the decided derangement of Sir Archibald's in- 
relle&s, undoubtedly the effects of this fever. Lieutenant 
Fawcett is now in India. 

On the pannel's return to Europe, did you remark = 
change upon him? I was myſelf particularly ſtruck wit 
the maniteſt change I perceived in Sir Archibald, on my 
firſt ſee ing him in England, after this fever; not ſo much 
from a change on his outward appearance, but from a 
total alteration in his conduct, manners, and converſation. 

Did you purchale the pannel's Majority ? Yes, in 2 

E- 


r ..... ⁊ðͤ SE > 


2 


JJ > SS, OY. 


{ 73 ) 


beginning of 1783. What obſervations did you then make 
on his behaviour? We dined ſeveral times together du. 
ring the negociation, At theſe meetings, I obſerved an 
uncommon change in Sir Archibald, a degree of flightineſs, 
a wildneſs in his appearance, and a kind of conduct per- 
fectly different from what I had obſerved in him, previous 
to the date of the fever; as, prior to that, Sir Archibald's 
manners, in ſociety were affable and coneiliating. After 
my purchaſe from him, many opportunities of ſeeing did 
not occur ; and, convinced of his derangement, I rather 
avoided than ſought them. 

Do you recollect any particular opportunities of ſeeing 
the pannel atter this period, and what did you obſerve in 
kis condu&? About four or five years after the fever, I 
was on a viſit in the neighbourhood of Lincoln. Sir Archi- 
bald came to that town. He ſent a poſt-boy to me with 
a note, begging I would come over immediately on mT 
particular buſineſs. When I came to him, he had no buſi- 
neſs Whatever, nor would tell me what he was about, 
whence he had come, or where he was going. Do you 
recolle@ ſeeing him at Lincoln after this period, and any 
particulars which then occurred? Yes. 

The year following, Sir Archibald came a ſecond time 
to Lincoln, when his conduct was much more extraordi- 
nary than on the former occaſion. A meſſage was ſent to 
me from one of the inferior inns, that a perſon begged to 


ſee me immediately. I returned for anſwer, that not be- 


lag in the habit of going to people, whole name or buſi- 
nels I was unacquainted with, the perſon mult be more ex- 
plicit, before I could determine about calling upon him. 
Several verbal meſlages paſſed to the ſame effect. At 
length a note came, urging me to to come immediately; 
that it was buſineſs of a moſt particular nature. I was 
exceſſively ſurpriſed at this note, and curioſity led me to 
go, and ſee who poſiibly could be the author. My fſur- 
priſe was ſtill further encreaſed, when, on entering the 
room, I beheld Sir Archibald. 1 queſtioned him, how he 
could Le ſo ridiculous in not ſending me his name f He re- 


plied, 
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plied, that he had ſomething very particular to commyni. 
cate to me; and as he did not wiſh to be know i, he would nog 
ſend his name I begged to know what this buſineſs was. 
He went to the door, to obſerve whether it was faltened ; 
and then began a long ſtory, to me totally unintelligible; fly - 
ing from one thing to apother in the molt incoherent man- 
ner, and talking of projects that he had, none of which he 
would explain. Sir Archibald dined at my houſe that day. 
Colonel Gardiner, a very gentlemanly and well bred per- 
ſon, was of the party, a perfect ſtranger to Sir Archi- 
bald, To this gentleman, without any apparent cauſe 
whatever, Sir Archibald, at firſt fight, conceived an 
abſolute antipathy, and behaved to him very rude- 
ly and in moſt boilterous manner and totally 
different from his former conduct; yet, on a ſudden, 
his diſpoſition changed ſo much. that he jumped from his 
chair, threw his arms about Colonel Gardiner's neck, kiſ- 
fed him, and ſeemed as much pleaſed with the Colo- 
nel's company, as before he had ſhewn averſion to it.— 
When he left Lincoln, he would not tel me where he 


had come from, or where he was going. The people of 


the inn thought him a moſt extraordinary being : they 
judged from his way of ſpeaking to them, and odd man- 
ner of conducting himſelt. | Ky 

When, and where did you laſt ſee the pannel ; and 
what did you then remark ? The laſt time I ſaw Sir Archi- 
bald was near the Adelphi. He formerly uſed to be 
very particular in his dreſs, that is, remarkably neat and 
clean ; he then was quite otherwiſe, his hair uncombed, 
his ſhoes and ſtockings exceſſively dirty, (not apparently 
dirt collected from that morning's walk,) but as it they had 
not been cleaned for ſome days. We had ſome converla- 
tion, but his ſpeech was ſo confuſed and incoherent, that 
I could not underitand him. I was exceſſively glad, upon 
this occaſion, to get rid of him; for it was diſtreſſing to 
ſee him ſo changed, ſo different from what he formerly 
had been. I may have ſeen him caſually two” or three 
times previous to the above meeting, and was confirmed 


= nd opinion, in regard to his derangement ; but, par- 


ticularly, 
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gicularly the laſt time, I thought that the malady had en- 
creaſed, Do you think that the fever in the Weſt In- 
dies was the cauſe of this derangement ? Certainly. Did 
it Ever appear to you that the pannel entertained the 
fame notion himſelf? I have obſerved him at times put 
his hand to his head, complain much, and ſay, that he 
felt pains there, the effects ot the fever. He ſpoke of 
being troubled with the blue devils, and at thoſe times 
appeared very uneaſy in his mind. I once aſked him, 
when ſeeing him in that ſituation, Whether he repented 
of his having fold out of the army? He replied, © No, no. 
++ 'tis not that; 'tis my head; 1 never (hull recover that 
« St Lucia fever.“ 55 

Had you“ ever any converſation with other officers in 
relation to the pannel's diſorder, and did they entertain 
the ſame idea of it with yourſelf? In converſations 1 
have had with oflicers, who have known Sir Archibald 
before his going to the Welt Indies and fince, particularly 
General Tottenham, Colonel Fitch, Lieutenant Fawcet, | 
and others, they have agreed, that he never recovered 
that fever, and that he was deranged by the eficQs of it. 

In my own mind I never had the ſmalleſt doubt, that 
Sir Archibald's intelles were deranged in conſequence 
of that fever, and that he had periodical attacks, that 
rendered him inſane, and conſequently not maſter of his 
own actions; as I am convinced, mutt have been the caſe 
ut the period of the dreadul cataſtrophe, on account ot 
which he ſtands charged. I formed this opinion from 
having known him previous to that fever, the change it 
auſef in him, and the obſervations I made on his ſub- 
ſequent conduct. | | 

Major Joun Mackay, examined by Mr RAE.— 

Do you know the pri-oner at the bar? I do. How long 
have you been acquainted with him? My acqyaintance 
with my unfortunate friend. Majcr Gordon Kintoch, com- 
menced in Ireland in the year 1767, when he joined the 
65th regiment at Corke as an Entigu; to which regiment, 
I then had the honour to belong. He was particularly 
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recommended to my care by the late General Mackay, 
who at that time was our Colonel. It was there, that 
the foundation was laid of that ſtri& ſriendſhip and inti- 
macy, which have ever ſince uniformly ſubſiſted between 
us. He continued with us until autumn 1779. when he 
obtained the majority of the goth regiment, and was ſoon 
thereafter ordered to embark for the Weſt Indies. 
Perhaps, this may be the proper time for me to mention 
the footing upon which Major Gordon lived with 
the 63th, during the twelve years he ſerved in it; and 
therefore, I take this public opportunity of ſaying, that 
he was friendly, generous and benevolent, univerſally 
beloved and eſteemed by every officer and foldier in the 
regiment, and when he left, it as univerſally regretted. 

During the period which you have mentioned, did you 
ever objerve the pannel liable to fits of bad humour, or 
Jealouly? No; I do not recollect, that during the whole 
of that period, I ever ſaw him ſerioully out of temper. 

After that period, did you come to underſtand, or had 
you occalion to remark, that a material change had taken 
place iu the priſoner's diſpoſition, and that he was at 
times liable to derangement of mind? I learned after- 
wards, that the Mejor had been attacked with a very 
violent and dangerous fever in the Iſland of St. Lucia, 
which affected his brain much; and I have great reafun 
th believe, that he has never entirely got the better of the 
effects of that malady ; and I am the more confirmed in 
this belief, from the following facts, wliich I beg leave to 
ſtate to the Court. | | 

After the goth regiment returned to England, at the 
clole of the late war, I met ſeveral of the officers of that 
corps, who all agreed in opinion, that the Major had been 
occationally deranged in his mind, and that his health had 
never been thoroughly re-eſtablithed fince he had that 
dangerous fever, to wluch I have alluded, 

In the year 1783, | met him in London, where we 
were much together; and although I could percerve that 
he was not ſo connected aud colcrent in Lis diſcourſe as 

he 


1 
he formerly uſed to be, yet I was not ſenſible at that time 
that he had any deranged ſymptoms about him. 

The firſt time that I had occaſion to make any obſer- 
vation upon this affliting ſnbje&, was at Mr Charles 
Dalrymple's houſe at North Berwick, in 1785. I accom- 
panied the late Sir David Kinloch, Miſs Kinloch, the late 
Sir Francis Kinloch, and the Major, to pay Mr and Mrs 
Dalrymple a viſit. In the courſe of the evening, Major 
Gordon and myſelf ſat down to play a rubber of whill at 
the ſame table; and I obſerved that he had been through- 
out the day in as good health and ſpirits as I had ever 
ſeen him in. After we left off cards, we walked out 
of the dining room together, when I was much ſurpriſed 
indeed to find that he had entertained an idea (as groundleſs 
as it was improbable, nay, I may add, impoſſible,) of my 
having affronted him, by endeavouring to place him in a ri- 
diculous point of view, and to make him the butt of the com- 
pany ; he ſaid that I was the laſt man from whom he expect- 
ed ſuch unfriendly uſage; and that he never would forget it. 

The effects, which I tad been told, his Weſt India fever 
ſometimes produced in his mind, ſtruck me ſo very forcibly, 
that I was initantly convinced, he was then in a certain 
degree deranged : and although I uſed every friendly ar- 
gument in my power to remove his tuſpicions, which 
were as groundleſs as they were unkind and unjuit, yet 
theſe had no effect. 

Next day, I was obliged to come to Edinburgh, and 
in conſequence I wrote a letter to Mr Duncan M'Millan, 
(who was very intimate at Gilmerton,) defiring him to 
ihew it both to Major Gordon, and to the late Sir Fran- 
cis Kinloch, in which I explained the whole matter; and 
Mr M*Millan wrote me that he had done ſo. Sometime 
afterwards, I met Sir Francis; who, upon the ſubject be- 
ing mentioned to him, fail, that he was perfectly ſenſible 
that I had not given his brother the ſmalleſt cauſe of ot- 
ſence at North Berwick ; that he was convinced his tem- 
per and diſpo!ition were totally changed; that he had of- 
ten oblerved lim to behave in a moſt inconfiltent manner; 

and 
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and that he attributed all this to his Weſt India fever”; 
for he was not the ſame man fince his return to Europe, 
that be had been before he went out to the Weſt Indies. 
In Summer 1799, I happened to be one day in the cof- 
fee room \at Greenock, and was much ſurpriſed to ſee 
Major Gordon enter. I immediately perceived a 'wild- 
neſs in his looks, which I had never ſcen before. He 
told me, that he had poſited all night from Berwick with- 
out {lceping, to find me out, in order to communicate 
to me matters of the utmoſt conſequence to himſelf, as he 
looked upon me to be his molt confidential friend. I aſk- 
ed him what he meant? upon which he took a letter out 
of his pocket, and gave it to me, ſaying, „ Read that, 
« and then be convinced how ill I have been treated by 
% my whole family.” I his was a letter from his bro- 
ther Mr Alexander, acquainting him with the death of 
their brother Captain David, very expreſſive of the diſ- 
treſs the family were in upon that melancholy occaſion, 
and full of affection towards the Major himſelf, earneſtly 
entreating him, at the delire of Sir David and the reſt of 
his family, to return to Gilmerton. Upon my oblerving, 
that this letter was very foreign to the ſubject he had 
mentioned, he replied, ** That letter is a ſufficient 
« proof of the truth I have told you, and I have no 
% Other proof.“ At this time, the Major appeared to 
me to be quite deranged in his mind, I told him, that he 
ſeemed to be much inditpoſed, and preſſed him to go to bed 
to try to get {ome ſleep, atter his tatiguing journey, and 
alſo to remain with me at my liiter's houſe, who lived 
in the neighbourhood of Port-Glaſgow ; but all this he 
poſitively refuſed to do, and ſaid, that he was obliged to 
return immediately to Berwick, where he propoſed ſleep- 
ing that night, and initantly ſet out, notwithſtanding I 
uſed every argument in my power to diſſuade him from 
his purpole. _ | 
Tie next time the Major appeared to me to be in a de- 
ranged ate of mind, was in Dumoreck's hotel in Edinburgh, 
four or five days before the death of the late Sir Francis 
| | Kinlochs 
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Kinloch. One of the waiters having told me he was in the 
houſe, I immediately went to him, between ſeven and 
eight o'clock in the evening: He was then going to din- 
ner, and appeared to me to be totally depreſſed in his mind, 
and quite incohercnt in what he ſaid. I was obliged to aſk 
him the ſame queſtion two or three times before he would 
make me any anſwer, and then he uſed to ſtart up as if 
ſomething had alarmed him. He told me that he had 
been extremely ill iudeed, ever ſince the death of his fa- 
ther, who had made what he (the Major) conſidered a 
handiome proviſion for him, and with which he was per- 
fectly ſatisficd: At this time he ſpoke of his brother Sir 
Francis with great affection. The Major told me, that he 
was obliged to {et out carly next morning for London up- 
on particular bulineſs. I remonſtrated with him againſt 
undertaking ſuch a long journey in his preſent ſtate of 
health, and adviſed him to ſend for, and conſult ſome medic 
gentlemen: I like vile told him, that I intended ſetting pur 
myſelf in a few days for Buxton, and preſſed him much to 
wait for me, and that we could travel ſo far together; 
but he would not liſten to any thing I propoſed, and ſet 
out next morning in a polt-chaiſe, with an intention, as he 
told me, to dine at Gilmerton on his way to London. 

Did you think that the Major's ſituacion on this occaſion 
proceeded from intoxication? By no means. He called 
tor a bottle ot wine, and drank only a few glaſſes of it. 
Indeed his ſituation made ſuch an impreſſion on my mind, 
and I was ſo much convinced of his deranged ſtate, that 
when I went home, I told my fitter, (who was well acquain- 
ted with the Major.) that I ſhould not be ſurpriſed if he 
committed ſome raſh action againlt himſelf, 

When did you again fee the Major? I went to the Major 
the day after he was brought into Kdinr, Jail, at his own re- 
queſt, and found him as calm, rational, and collected, as I 
ever remembered him, and perfectly ſenſible of the deplor- 
able ſituation which he was then in. He ſaid, he had been 
much deranged in his judgement for a conſiderable time 
beſore the ſatal accident betel his brother, and that 3 
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did not know he had a piſtol in his hand, till he heard the 
report, I called upon him two days afterwards, in com- 
pany with Dr James Home, and found him, (as I thought,) 
quite delirious and furious; and, when we leſt him, I had 
ſome converſation about him with Dr Home, who was cf 
opinion, that if the Major's fever continued much longer, 
it would be adviſeable to put the ſtrait-wailtcoat upon him. 
When I went in upon this occaſion, the Major was walk- 
ing rapidly about the room, which was very {mall, as if 
for a wager. 

Lord Advecate. You have told us, that, when you ſaw 
the pannel at Dumbreck's hotel, he was alarmed, aud that 
you had to aſk the ſame queition two or three times over 
before he gave an anſwer. Now, when he did return 
an anſwer, was It a rational and diſtint one? It was ge- 
nerally pretty much ſo, but expreſſed with a degree of 
melancholy and wildneſs which 1 never obſerved before, 


Captain M1LLER examined by Mr Moxyeenny, — 
Are you acquainted with the pannel? Ves. How long 
have you known him? About twenty-three years. I join- 
ed the 65th regiment as an Euſign in the year 1771; and 
Sir Archibald, then a Lieutenant in the ſame regiment, 
joined us at Halifax, Nova Scotia, a year or two after; 
and he afterwards purchaſed a company in the regiment. 
In what eſtimation was the pannel held in that regiment ? 
During the whole time I knew him in it, he was univer- 
ſally beloved and reſpected by all the regiment, both offi- 
cers and men. When did the pannel leave the regiment ? 
In the year 1779, when he was promoted to the Majort- 
ty of the goth regiment, along with which he went to the 
Weſt Indies. 

When you next ſaw the pannel, did you obſerve any 
change upon him? When I ſaw him after his return to 
Britain, he informed, me that he had been attacked by a 
violent fever at St. Lucia, which had greatly impaired his 
health. Did you ſee him ſoon after he returned? I did 
not ſee him til 1789. We met by chance in the Strand. 
I was ſurpriſed to find him ſo much altered. Formerly 


he was a molt converſable gemleman, the mildeſt and moit 
Lumans 
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hamane character; but now I obſerved a moſt remark- 
able change. Was the alteration in his manners, or in his 
bodily appearance? Both. He was very ſlovenly in his 
dreſs, and his hair, which was formerly a fine brown, was 
now turned wihte. He often told me, that he had always 
been diſturbed in his mind ſince he Had the fever in the 
Welt Indies. 

Do you think the alteration in his temper might be the 
eſfects of intoxication? No. We dined frequently toge- 
ther in coffee-houſes in London, when we never drank a- 
bove a bottle of wine between us, and I never ſaw him but 
lober ; though his converſation was often wild, by what 
] had been uſed to. | 

Had you occaſion to ſee the pannel in 1790? Ves. In 
ORober that year, I received a letter from him, dated 
from a hotel in Oxford road, preſſing me to come to him 
immediately, as he was in a very bad ſtate of health, and 


had no relation or acquaintance in the world that he 


cared for but myſelf, 1 was then at Huntingdon recruit- 
ing, but immediately went to London. On calling at the 
hotel whence the letter was dated, I could get no account 
ol him, except that a ſtrange ſort of a gentleman had ſtaid 
there for a few days, and had gone away without ſaying whi- 
ther. I however, found him at laſt very ill, in bed, at old 
Slaughter's coffee-huuſe in St. Martin's Lane, kept by 
one Reid. I ſtaid with him a few days in the ſame houle 

till he got better, and then returned to Huntingdon. 
When did you next ſee the pannel? In November fol- 
lowing, he came down to Huntingdon to ſee me, and ſtaid 
two or three days, and then ſet off for Scotland. Did you 
remark any thing particular in his converſation at this 
time? He frequently repeated to me his diſtreſſed fitua- 
tion of mind, and he teld me ſome ddd ſtories of himfelf, 
ſuch as that he had gone about England in ſtage-coaches 
and [topped for days, where ſtrolling players were acting 
in a barn, when he engaged himſelf as fiddler to them, and 
many other acts of that fort, which clearly proved to me 
his derangement of mind, At this time he was dreſſed 
un 
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in black (T believe one of his brothers had died recently 
before) ; and he told me, that he would never alter the 
dreſs, as he was determined never to mix with the world 
again; and he actually ſent many of his coloured clothes 
to my lodgings, to be diſpoſed of as I might think proper. 

Lord Advocate, When you converſed with him, were 
the anſwers he returned to your queſtions rational and 
coherent? Sometimes he returned corre& anſwers, at 
other times they were quite incoherent. 


Miss KINL OCH. 


This lady was in the Outer Parliament Houſe. Mr 
Hope waited upon her by permiſſion of the Court, to in- 
form her, that ſhe was the next witneſs he meant to ad- 
duce, He remained only a few minutes, and when he re- 
turned, addreſſed the Court in the following terms. | 

Mr Lozp, | 

I am now under the neceſſity of calling upon your Lord- 
ſhips to review your former judgement. I have been 
with Miſs Kinloch, and I found her in a condition which 
I cannot deſcribe. In ſuch diſtreſs, that, by heavens! 
were it my own life that was depending, I would not aſk 
her evidence. She has declared to me, that unleſs ſhe is 
permitted to look at her notes, ſhe cannot promiſe to 
anſwer a ſingle queſtion. Will the Court, under the 
theſe circumitances, adhere to the judgement already 
given? | 

Lord Advocate. In the conduct of this trial, as in all 
others which it has been my lot to manage, I have been 
guided by the principle of public duty. However much 
1 may be affected by the diſtreſſed and melancholy ſitua- 
tion of the family, I cannot diſcriminate between the caſe 
of this lady, and that of the pooreſt woman in the king- 
dom. I muſt not yield to my feelings: And I will not, 
on any conſideration, deviate from the line of equal and 
impartial Juſtice. 

That he or ſhe, who, upon a queſtion being put, does not 

recollect, 
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recollet, may look at notes taken at the time, and then 
make anſwer, is what I thall not oppoſe ; but, my Lord, 
if any thing more is meant, I do ſay that it is contrary to 
the practice of this Court, and would be eſiallithing a 
molt dangerous precedent, If, therefore, this lady cau- 
not give her evidence in this manner, I muſt, however 
painful the duty may be, object to any depoſition which 
is made by reading from notes of another kind. 

Mr Hope. My Lord, ſince I began to make the nature 
of law my ſtudy, I have always thought, that if there is 
one maxim which ought to be held more ſacred than o- 
thers, it is, that mere form ſhall never ſtand in the way 
of oth and juſtice. Now, my Lord, how are theſe to 

be obtained, if witneſſes are to be precluded from giving 
their evidence, in the only manner in which they puſſibly 
can give it? | 

We have brought forward many facts with regard 
to that ſpecies of inſanity with which the pannel is 
afflicted. We have traced him in his wanderings about 
the country, but do your Lordſlups imagine, that theſe 
were the only occaſions on which his diſorder appeared? 
Would his own family proclaim to the world his melan- 
choly ſituation ? Is it not to be ſuppoied, they would ra- 
ther be careful to conceal it? My Lend, in the cale of 
eccult crimes, the members of a family are always admit- 
ted to give evidence, becauſe the truth cannot be obtain- 
ed in any other way: Now, although the inſamty of the 
priſoner has accidently been obierved ly others, yet no 

one can doubt, that it muit have been much more tre- 
N quently obſerved by his own family. It is therefore an occult 
l fat, wich although it has been partia:ly proved otherwile, 
- 


can certainly be completely eſtabliſhed only by the evidence 
of members of the family. The countel at the table, 
| are not the only counſel for the priſoner, your Lorathups- 
5 are bound as much as we are to fee thut his cauſe is not 
4 injured and is it reaſon or juitice to refuſe to allow 
this lady to look at her notes, when, ſhe has declared, that 
ſhe cannot give her evidence in any other manner. 


t 
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. My Lord, it is not for Miſs Einloch, it is for ber ſex 
T aſk it. Muſt not any woman of delicacy be confuſed 
and agitated at appearing before this public Court? How 
much more ſo on ſuch a melancholy occaſion, for which 
this Lady comes. When ſhe is in ſuch a fituation of 
diſtreſs, —a ſituation, which were ſhe not in, I am ſure 
both your Lordſhips and the Gentlemen of the Jury 
would think it a much ſtronger objection to her teſtimo- 
ny, than giving her evidence from notes. Will you, or 
can you deny her the aſſiſtanee neceſſary for counteraQ- 
ing the confuſion and agitation, which it would be a crime 
in her not to feel ? | 

But it is not to your feelings, it is to your juſtice I ap- 
pow For what is the objection but a mere matter of form? 

our Lordſhips have ſaid, that when ſhe is on the other 
ſide of that wall, at the very moment before ſhe enter's 
this Court, tie may peruſe her notes; but when ſhe comes 
to the foot of this table, that is, at the very moment, 
when ſhe ſtands moſt in need of her notes, ſhe is not to look 
at them. Shall it be ſaid in this free country, in this en- 
lightened age, that truth ſhall be withheld upon ſuch 
frivolous pretences? Upon ſuch a mere fiction, nay 
what I had almoſt called a quibble of the law ? My Lord, 
were I the conduQor of this proſecution, I declare, I 
would rather abandon it altogether, than ſupport it by 

ſuch means. | 
The Court determined, that Miſs Kinloch might look 
at her notes, and then give her evidence upon oath. 

Lerd Juſtice Clerk, I was always of opinion, that wit- 
neſſes had a right to look at their notes for the purpoſe 
of aſſiſting their recollection; but at the ſame time, I think 
Mr Hope was rather too warm, when he ſaid, that your 
Lordſhips were putting form in the way of juſtice. It 
was not on account of form that the Court decided 
againlt a witneſs reading his notes, but from a deſire of 
keeping pure the channels of jultice, by ſuffering no prac- 
tice to be eſtabliſhed, which might tend to corrupt them. 

Miſs Kinloch was now brought into Court, attended 


by 
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by two ladies in mourning, and was ſeated at the foot cf 
the table below the bench. She was examined by Mr 
Hume, who repated her anſwers aloud to the Court and 
Jury; the Lord Advocate of his own accord having offered 
to take them in this way, upon ſeeing that the witne(s 
was agitated, and unable to raiſe her voice. She depon- 
ed, That the had frequently heard her father Sir David 
ſay, that the Major had never been ſound fince he came 
from the Welt Indies. That one day, about ſix or ſeven 
years ago, ſhe heard Sir David enquire for the Major, and 
being informed that he was gone for London, without 


giving any previous notice, he ſaid, That poor mad 
e creature Gordon, is much raiſed at preſent ; and I am, 


« afraid that one day he will be in a ſtate of confine- 
« ment.” That on ſeveral occaſions, when Gordon was 
doing ſtrange and unaccountable things, Sir David has 
ſaid, Poor Gordon's head is very much turned,” and 
other expreſſions to that effect. And in particular, ſhe 
remembers that on one occaſion, when the family was at 
Wooler, and Gordon was haſtily taking leave of them, Sir 
David ſaid, “ Poor Gordon, his malady is coming on.“ 
That Sir David once told the witneſs, that Gordon had 
taken it into his head that he had ſigned a renunciation of 
his inheritance, and this he mentioned as a proof that his 


head was turned. That the witneſs was from her own ' 


obſervation convinced, that theſe remarks of her father's 
were juſt, and his opinion too well founded. That in the 
end of March and begining of April laſt, the witneſs ob- 
ſerved his malady plainly coming on, and gradually gain- 
ing ground, and becoming more violent than ſhe had ever 
ſeen it before. 'That the appearances about him were ſo 
alarming, that ſhe apprehended danger to her own life, 
and was afraid to be alone with, or near him. On the 
Saturday, Sunday, Monday and Tueſday, preceding the fa- 
tal accident, ſlie never ſaw the ſymptoms of his malady fo 
violent; in ſo much, that the adviſed Sir Francis to ſend 
for medical afthitance, and to have him fecured leaſt he 
might do harm to himſelf or others; and ſhe thought this 
| advice 
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advice ſo neceſſary, that ſhe always kept out of his way, 
and had for weeks betore locked the door of her bed-rc om 
for fear of his coming in upon her. That nothing occur- 
red afterwards, tv make her think that this advice was 
groundleſs or unneceſſary, but on the contrary, every 
thing confirmed her in her opinion. 'That on the Monuay 
the Major toli the witneſs that he had taken poiſon, and 
took out his watch, and requeſted her to take it from him 
as a keepſake, for he had not many hours to live; aud at this 
time he was in a ſtate of extreme agitation. Upon the 
Tueſday, when ſhe went up to her chamber, ſhe defired 
the ſervaats to hold Gordon's room-door faſt, while ſhe 
cog it, and ſlipped by, as ſhe was afraid he might follow 

er, and perhaps make away with himſelf before her face. 
When he ſaid he had taken poiſon, ſhe did not at the time 
believe him, but ſhe aſterwards found, that he had ſwal- 
Jowed a whole phial of laudanum, which he had taken 
from a cabinet in her room. That ſhe would not, on any 
account, have retired to her room on the Tueſday 'night, if 
ſhe hail in the leaſt ſuſpeted that Sir Francis himſelf meant 
to ſeize him, for ſhe knew the danger of it; and that Sir 
Francis had told her, that the Major was more quiet than 
he had been, and that they would not ſeize him that night. 

Being interrogated by the Lord Advocate, the witneſs 
deponed, That the family never propoſed to take any ſteps 
againit him as an inſane perſon prior to the Sunday. On 
Jueſday Sir Frencis told her, that Gordon had been out 
all night wandering in Beanſton wood, and was raving 
mad. | | | 
Again interrogated by Mr Hume, ſhe deponed, That on 
the Tuclday evening, the Major more than once at- 
tempted to break into her room, which was locked againſt 
him; and on theſe occaſions, he complained that the wit- 

eis refuſed to ſee him, when Sir Francis ſaw him, and 
was ſo kind to him. 

Mr Hume. Though I have reaſon to believe, that a 
more detailed and particular examination of Miſs Kinloch 
would bring out many ſtrong circumitances in the pannel's 
Ds | | favour, 
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favour, and though it was at firſt my intention to have 
proceeded in that manner, yet, in her diſtreſſing ſituation, 
and as I hope the caſe will not require it, I ſhall forbear 
to preſs it farther, and content myſelf with the few gene- 
ral queſtions which have been put, : 


Jonun WALKER, Tenant in Beanſton, examind by Mr Humg. 
Did you ſee the pannel on Tuefiiay the 14ta of April? 
Yes. You will endeavour to recoll:& what paſſed? About 
a 3 after five in the morning, as I went out to voke, I faw 
a gentleman walking near my houſe, which is about a 
mile from Gilmerton. He was dreſſed in black, and 
cried halt. This gentleman turned out to be the Major. 
Was there any body with him? N). What further paſe 
ſed? I ſhook hands with him. He ſeemed much fatigued. 
His clothes were diſordered, and his appearance confuſed, 
and I invited him into the houſe, — took him up ſtairs to 
a room, and recommended a bowl of tea and a bed. His 
ſtockings were very wet, and {tuck to his feet and legs.— 
I at firit eonjecturod, that he had been up all night at Mr 
M-Leod's, but when I hinted this, he ſaid in a ſurly man- 
ner, Zahn, Don't aſk me where I have been. I rabbed his feet 
and legs until they came to ſome heat, and then he lay 
down upon the bed. He ſaid in an angry tone, before [ 
left him, that he would not be wakened. 

About five o'clock in the everng, however, being a 
good deal alarmed, I went up ſtairs to ſee if he wes a- 
wake, and knocked at the door, which I found was barri- 
caded within, now ſays I to the Major, it zs five o'clock; 
It is time that you were up. He role, and removed ſome 
chairs, with which he had barricaded the door, and then 
he opened the door a little, and looked out with a wild 
appearance, having two piſtols in his hand. He aſked 
me, after I went into him, If my wife had any laudanum? 
J ſaid, perhaps ſhe might have a little; but he anſwered, 
that he would take g5o drops, and that nothing 1-ſs 
would do, for that he wanted an everlaſting fleep, ne- 
ver to wazen, Then he walked up and down the room 
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in great agitation, ſometimes pointing a piſtol to his 
left ſide, and preſſing the muzzle under his ribs towards 
the heart, and at other times pointing it to his ear or his 
forehead. I attempted to expoſtulate with him, but he 
ſaid, (and here the witneſs uſed a loud and poſitive tone,) 
« Don't interfere, John.” He then ſat down, and deſired 
me to draw a chair near him, after which he beat upon 
his breaſt, and exclaimed, 45 John. He next preſented 
a piſtol to himſelf, repeating again, „Don't interfere 
„ahn. I aſked, if any of the family had offended 
him? He made no anſwer to this queſtion, but ſaid, 
« Above all things, I would wiſh to ſee William Reid and 
% Sandy Kinlach. He alſo ſaid, he would take ſome tea. 

I went down ſtairs to order my wife to get the tea 
ready, and to ſend for William Reid, and I then ſaid to 
her, „If a piſtol goes off, be not ſurpriſed, for the Major 
« is deranged in his judgement, and I am afraid, he will 
„% make away with himſelf.” | 5 

J took up the tea. I poured ſome into a ſaucer, and 
held it to his lips, for he was not in a condition to carry 
it to his head hamſelf. It was hot, and he ſaid, « John 
« you have burnt me.” He drank three ſaucers full of 
tea, but did not eat above an inch of bread. ' All the 
while I was helping him to the tea, and holding the ſau- 
cer to his head, he held a piſtol, (which I ſaw, and heard 
him cock,) to my ſide, within three inches of my belly, 
keeping his thumb upon the cock, and his finger at the 
trigger; I was much alarmed, but when I went down 
ſtairs, I did not let my wife and daughters know the dan- 
ger I was in. : ; 

When did William Reid come, and what paſſed? He 
eame ſoon after. I informed him of the ſituation in 
which the Major was, and deſired him to fell Sir Francis 
zo ſend all the men in Gilmerton to ſeize him, fer he would do 
eniſchief either to himſelf” or ſomebody elſe. William Reid 
went and knocked at the room door. The Major opened, 
and ſet it a jar a little, and looked out preſenting a piſtol 


Before him, William retired ſome ſteps down the a: 
<7 | rlt ; 
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firſt; but after wards, on the Major preſſing him, ard 
aſſuring him that he would not do him any harm, he went 
into the room; but in a ſhort while came down ſtairs, and 
went away. The Major came down ſtarirs ſoon after, 
and ſaid, John you muſt give me a convoy.” I went 
out with him, but we had not gone far when paſling by 
the ſtack-yard, he ſaid, John, there was my bed among the 
ſtacks laſt night.” I anſwered © while there was a bed in my 
& houſe, I am ſure you had no occaſion to lie there.“ He de- 
ſired me to walk before him; but hearing him cock a piſtol . 
at my back, I was alarmed, and turned about. He ſaid 
“ Are you afraid John,” I replied, « No, I am ſure, I 
e have no reaſon to be afraid of Major Gordon.“ Soon 
after I heard him let the piſtol down to the half-cock, and in 
a little while I heard him cock it again,and in this manner 
we walked on together; the Major keeping behind me 
with the piſtol. I now began to look about for an 
opportunity to eſcape, but finding I could not ſafely get 
away, I went on, until we came to a walk, which I knew 
the Major was fond of. I there took leave of him, un- 


der ſome pretence, and returned home, very happy to 
have eſcaped as I did. | | 


WirLtiam Retp, gordener at Gilmerton, examined by 
| Mr HoMg.— 
How long have you been gardener at Gilmerton? For 23 
years. Had you occaſion to ſee Major Gordon on Mon- 
day the 13th of April laſt ? I ſaw him ubout one o'clock 
in the afternoon, What paſſcd then? The Major was 
walking from the houſe towards the garden, when I 
heard him call to me by name pretty ſharply ; on which 
I turned back and went up to him, and took off my hat, 
which he deſired me to put on again. The Major then, 
with a good deal of agitation, felt firſt his waillcoat pock- 
ets, then his breeches pockets, and then his wailtcoar 
pockets again ; and ſeemingly much diſappointed at not 
finding what he wanted, ſaid, with a melancholy tone, 


** 1 thought I had had ſomething ;?? upon which I (think- 
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ing that he intended to give me ſomething,) begged to be 
excuſed, and ſaid, that the Major had often been kind to 
me and my family. The Major then took ſeveral ſtrides 
backwards and forwards, ſeemingly in great agitation j 
whereupon I ſaid, that I was ſorry to ſee him not well; 
but he made no anſwer, and ſtill continued to ſtride back- 
wards and forwards, and I left him. Did you ſee the 
Major on the afternoon of - Tueſday the 14th of April? 


Ves. About five or balf-paſt five, a ſervant maid of Mr 
Walker's came down wittrea meſſage from her maſter, 


deſiring me to come up to Beanſton immediately, for Ma- 


jor Gordon was there in a very deranged ſtate. . Did you 
o, and what paſſed? I met Mr Walker at the door. 
fle took me aſide, and told me, that the Major had come 
there between five and ſix in the morning, and that he 
had arms with him. Then Mrs Walker came out, and 
deſired us to go up ſtairs immediately. Mr Walker rap- 
ped at the door, and told that I was there; on which, 
the Major juſt opened the door a few inches, looking out 
with a ſuſpicious countenance, and a piſtol in his leſt 
hand, and again ſhut the door. He had a very raiſed, 
wild look, and his eyes had a very particular ap ce. 
His hair was hanging looſe, and his ſtockings off, I faw 
the piſtol, and told Mr Walker, that I would not go into 
the gentleman in that condition. Did you afterwards go 
into the room where the Major was, and what paſſed 
there? After I got down a ſtep or two of the ſtair, the 
Major again opened a litcle bit of the door, and ſaid, © Is 
that you, William?” I ſaid it was. He then opened the 
door, and preſſed me to come in. I refuſed, unleſs he would 
lay aſide the piſtol ; on which he ſaid, Upon my 
« my honour, William, Ill do you no harm.“ —— 
I again begged him to lay aſide the piſtol, which he agreed 
to do; and I heard a found, as if he was taking it from 
cock to half cock. When I went in, the Major imme- 
diately clapped to the door, and put a chair upon the 
handle of it, ſo as to have ſome purchaſe. I ſtill obſerved 
the piſtol in his hand, and was very uueaſy about Ng 
| when 
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when the Major told me not to be affraid, and repeated 
that he weuld do me no harm. I ſaid, it was his weapons 
tat J ſeared and not himſelf; and that, if he would lay 
them aſide, I would do any thing ſor him, or go any 
where with him. _ Upon which he aſked me If I was fure 
did not mean him any harm? And although I aſſured 
him that I did not, yet he was not ſatisfied, till he had 
cauſed me ſwear by the God of Heaven, that I would do 
him no hurt. He then threw two piſtols, with corſider- 
able violence, into the bed. We then fat down ; but the 
Major immediately roſe, and came forward, and laid hold 
of me with both hands by the breall, and ſtared browlly 
in my face. He ſaid, « Where do you think I have been 
« all night William?“ I anſwered, “I don't know, Sir.“ 
e ſaid, „ in Beanſton planting ; I had a light from heaven 
« which appeared upon a buſh, and I heard it crackle.” 
I ſaid, „ like the crackling of thorns, Sir.” He anſwered, 
« Yes, but it was not conſumed. The Major then ſat 
down again, and took out a piece of paper, and ſaid, + Wil- 
« liam, you have a family, This will be of ſome ule to 
« them.” I at firſt refuſed it, but, on the Major's inſiſting, 
took it, and ſaid I would keep it till I ſaw him again; on 
which the Major ſaid, “ you will never ſee me again, 
« William:“ and after ſome incoherent converſation, he 
faid, the prophecies of heaven mult be fulfilled.” Iobſerv- 
ed that heaven had never prophecied, or ordered, that a 
man fhould make away with himſelf, In the courſe of 
this part of the converſation, the Major took a ſmall phial 
cut of his wailicoat pocket, and ſaid, © I have taken all 
this, and yet am {till here.” I got the bottle into my 
land, and obſerved, that it ſtill contained a drop or two 
of a deep coloured liquid; but the label was all torn off, 
cxccpt the border which was red. I ajked to keep the bot- 
le, but this the Major poſitively refuted. What ſurther 
paſſed? He aſked me to blocd him, but I an{wercd, that I 
had not my lancets; and was very much alarmed in caſe 
he ſhould detect me. He then turncd fick, and went to- 
wards the bed, and reached once or twice into the cham- 


NI ber 
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ber pot. I was afraid of his going towards the bed where 


— piſtols were, and followed him, and, 1:ying hold of the 
piſtols, put them into my pocket ; * which the Major 


darted his hands into my pocket, and took back the piſtols. 
ſaying, he could bear any thing but that. I then aſked 
permiſſion to unload the piltols, which he refuſed. The 
Major then ſat down on the foot of the bed, when I de- 
fired him to remember, that the firſt and leading inſtin& 
of nature was ſelf preſervation; and not to take away 
what he could not put there, or otherwiſe, he was tak- 
ing away the pretogative of the Almighty ; he ſaid, he 
knew that. IT afterwards ſuggeſted, that he had bet- 
ter go down to Gilmerton, and not give Mr Walker's peo- 
ple trouble; upon which he ſtarted up, and ſaid, Wat, 
William, do you think l'm a trouble.” I checked myſelt 
and ſaid, I did not mean that Sir, but only that you 
* would be better off at Gilmerton, where you would get a 
good room to yourſelf, and a ſervant to attend you.“ The 
Major ſaid. “ I 3 you're right William,” and agreed 
to go; but in a moment, throwing himſelf back in his 
chair, ſaid, « I cannot go.” I ſaid, if he was not well, I 
would go down and get the coach for him, or at 
any rate, I would get the coachman, and help him 
down. But the Major ſtill repeated, that he could not go. 
He then aſked me Who were at Gilmerton, and I acquaint- 
ed him, mentioning, among others, a Mr Low from the 
Merſe. Upon this I offered to go away ; but the Major 
ſaid to me, in the moſt earneſt manner, You muſt not 
leave me to-niglit William,” I however pleaded a great 
deal of buſineſs, which led to ſome converſation about 
what was going on in the garden. About this time, the 
Major ſuddenly aſked, if Mr Low was down ſtairs, aid in- 
ſiſted that I had told him fo, to which I anſwered, I meant 
Mr Low was down at Gilmerton, With ſome difficulty 

I at length obtained leave to go away, upon promiſe of re- 

turning ; and, after getting out of the room, made the beſt 

of my way down ſtairs. On coming down, I met Mr 

Walker, who took me into a private room, and I ſaid 

that I was under the neceſſity of going home; and Mrs 
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Walker coming in, ſaid, it was very right not to detain me, 
and that Mr Somner ſhould be ſeut for. I then got out 
of the houſe ; but upon paſſing by the window of the room 
where the Major was, 1 heard a violent rapping on the 
window and, looking behind, obſerved the Major; on 
which I ran home as falt as I could, and, after tel- 
ling my wife a little of what paſſed, but not to be 
anealy, I went forward to the houſe of Gilmerton. 
Did you inform any perſon there as to the Major's 
ſituation? Yes. I called out Mr MMillan to the lob- 
by; but before I had time to ſpeak to tim, Sir Francis 
himſelf came out; and I told them what had puſled, 
and added, that I would on no account ſee the Major, 
as I was afraid I had offended him by not going back 
when he rapped for me. Did any converſation pals re- 
ſpecting the bit of paper which you had received from the 
Major at Beanſton? On the road from Beanſton I looked 
at it, and found it to be an Engliſh bill or bark note for 
L.30. I accordingly ſhewed 1c to Sir Francis and Mr 
M*Millan in the lobby, and gave it to Sir Francis, who re- 
turned it to me; and I next day gave it to Mr Hay Smith 
meſſenger, to be delivered to Mr Fraſer. 

Did you again ſee the Major in the courſe of the Tueſday 
evening? Yes, while I was in the lobby with Sir Francis 
and Mr M'Millan, I obſerved the Major pretty nigh com- 
ing under the trees towards the houſe; upon which, after 
repeating that I would by no means meet with him, I 
went through the lobby towards the ſervants hall, where 
found the brewer, aud told him, for God's ſake, to go to 
the lobby and make himſelf uſefal, if he was wanted. Did 
you afterwards ſce the Major that evening? Yes, ſome- 
time after, Sir Francis came and told me that the Major 
was in his room, and requeſted, as he ſcemed to have a 
good opinion of me, that I might go up and endeavour to 
get the piſtols from him, and pertuade him to go to bed. 
Though I was under conſiderable apprehenſion, I confeat- 
el to go at Sir Francis's requelt ; and accordingly went 
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into the room, reſolving at once to put myſelf upon the Ma- 
jor's mercy, The Major, however, received me kindly, 
and ſhook me by the hand, ſaying he was glad to lee me. 
Mr Hume. Mention all that paſſed. 

In a little, the Major went to the head of the ſtair, and to 
the door of the room where the young Cunliſſes were, 
under the care of my daughter, who had bolted the door. 
jor {aid he muſt be in to fee the children, of whom 
I knew him to be very fond, on which I called to my 
daughter, that {he need not be afraid, but might open the 
door, which ſhe accordingly did, and the Major went up 
to the bed, and clapped Maſter Cunliffe on the check; 
but, on my beggivg him not to wake the child, he came 
away, and ſaid he would go to his bed. He accordingly 
returned to his room, and I went down ſtairs, and into 
the butler's parlour at the foot of the ſtone flaw, Did 
you then leave the houſe? No. Being ſuſpicious of what 
might happen, I watched every foot 1 could hear in thc 
ſtair, and ſoon heard the Major come down; on which J 
followed him into the lobby, and Sir Francis, who was 
there with ſome of the gentlemen, pointed to me not to 
let him out. I accordingly ran up, and got the Major 
under one arm, while Sir Francis took him by the other. 
The Major, however, got a little way on the gravel be- 
fore the door, wlien he juſt turned about, and looked up 
ſtaring wildly at the front of the houle. The Major 
then returned to the houſe, and, when the gentlemen 
quitted him, paſſed through the lobby, and tried to open 
the back door; but; on finding it locked, he went up the 
wooden ſtair. I followed him, and ſaw him try to open 
teveral doors; but, on finding them locked, Aſked what 
was the meaning of all that? and the butler made ſome 
excuſe, that they had been walling the rooms. The 
Major then returned to his room, and ſome time after 
121d, he would go to bed; on which I wilthed him good 
night, and he faid, « Good night William, and a heaven- 
„ly morning.“ Did you immediately go down flairs? 
I ſtaid in a ſmall room at the head of tlie fair, and foot 
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{ward che Major leave his room, and ſtepped forward to 
meet him, and prevent him from going down ; on which 
the Major ſeemed diſpleaſed, and ſaid, « What is the 
« meaning, William, of all this intereſt you are taking 
about me to night?” I anſwered, © I thought you had 
been in bed Sir, and am afraid you will catch cold go- 
ing about in that manner,” He had many of his cloaths 
off, He then told me to go home to my family, and not 
mind him ; and after this he went back to his room, and 
I went down to the butler's parlour. Were you not 
ſoon afterwards ſent for by the Major? Yes, on my go- 
ing up he defired me to ſhut the door, which I only 
puthed to, without ſnecking it. The Major next deſired 
me to liſt, in a table that was ſtanding at the end of the 
room fartheſt from the door, which I was affraid to 
do, as he would thus he between me and the door ; but, 
upon his again deſiring me to liſt in the table, I did ſo.— 
The Major immediately laid down upon the table a book 
which he had in his hand, and which I believed to be the 
bible ; and he repeated ſome lines of poetry, which I do 
not recollet., After ſome converſation, the Major ob- 
ſerved, that the door was not ſhut ; upon which he ſeem- 
ed to be angry, faying, How could you deceive me, 
« William, by making me believe that the door was ſliut 
« when it was not?” Texcuſed myſelf by ſaying, I thoughr 
it had been thut; upon which the Major repeated the or- 
der, and I was obliged to {hut it. When the Major faw 
the door was ſhut, he went towards the eaſt window, 
and one of the ſhutters being ſhut, he flung it open, and 
then put ſeveral queſtions to me, Among others, he 
aſked me, How many children I had ? and I having antwer- 
ed that I had five, the Major replied, + And your wike 
% makes fix.” The Major then drew his chair clofe to 
me, and looking me broad in the face, ſaid, “ William, 
t have you told the people kere what palled at Beanſton.“ 
I being afraid, anſwered that I Ind not. The Major 
ſaid, “ I did not expect ſuch a thing of you, William 3” 
ca which, L again aflured bim, that 1 had not. Some- 
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time after, he wiſhed me good night, and I ſaw him ne 


more, 

Did you ſuppoſe the Major to be the worſe of liquor 
on the Tueſday evening ? No. When I firſt ſaw Sir 
Francis and Mr M*Millan in the lobby that evening, I 
told them, that I neither perceived nor ſuſpe&ed the Ma- 
jor being the worſe of liquor. 


Dr. Janz Home, Phyſician in Edinburgh, examined by 
Mr MonnvPExny. 

Did Major Gordon 1 to be much affected by his fa- 
ther's death? Major Gordon appeared much affected by 
his father's death. He had paid him the greateſt atten- 
tion during his laſt illneſs. Io you recolle& ſeeing the 
Major in Edinburgh, about the beginning of March laſt; 
and what ſtate did he appear to be in? On the laſt day 
of March, or firſt day of April, I met Dr Farquharſon in 
the Exchange ; amongſt other converſation, he aſked me 
If I had ſeen my friend Gordon? I aſked him what Gor- 
don? He ſaid Major Gordon Kinloch. I told him that I had 
not ſeen him. He then ſaid, he had met with him to- 
day ; and that, from his appearance and converſation, he 
thought him in a very queer ſtate, and that he would not 
be at all ſurpriſed, if the Major deſtroyed himſelf. I told 
Dr. Farquharſon, that his appearance, at times, had long 
impreſſed me with ſuch an idea. Next day, (the firſt or 
ſecond of April,) hearing that Major Gordon lodged at 
Robertſon's, Black-Bull, head of Leith- Walk, I called up- 
on him about four o'clock. He ſtarted when I firſt came 
into the room. I ſaw that he was in very low ſpirits.— 
I aſked him to dine at Hunter's, Writers-Court, along 
with his brother Mr Alezander Kinloch. He readily agreed. 
When in the itreet, he appeared to me to be very ner- 
vous or irritable; the paſſing of a carriage along the ſtreet, 
ſeemed to agitate him. At dinner, he tried to eat ſeve- 
ral things, but found that he could not. The waiter en- 
deavoured to ſolicite his appetite, by preſenting him with 
every tlüng that was nice in the houſe ; but it was in 
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zain, he did not eat an ounce of any thing. In particu- 
lar, I recolle&, the waiter propoſed to devil ſomething 
for him, when the Major replied, «+ All the devils in 
« hell wont appeaſe my ſtomach.” He could not drink 
port, and ſeemed to diſlike every kind of drink ; at laſt, I 
prevailed upon him to get a little brandy, which he 
drank, mixed with a large quantity of water. We part- 
ed at half-paſt ſeven o'clock, and, in that time, he drank 
one gill of brandy, or two at the utmoſt. His appear- 
ance that day ſtruck me very much, and I refolved up- 
on taking the firſt opportunity of informing Sir Francis 
ef his ſituation, | 

Did you accordingly ſpeak to Sir Francis on the ſub- 
jet? I ſaw Sir Francis Kinloch in the evening of the 
next day, after having ſeen Major Gordon. I told him my 
opinion of his brother, which was, that I thought him in 
ſach a ſtate of mind, that he would probably attempt to 
deſtroy himſelf, and adviſed him to look after him. Sir 
Francis ſaid, that of late years his brother had become ſo 
peculiar in his temper, that he did not chuſe to meddle 
with him; that he had frequently obſerved ſuch melan- 
eholy fits; that generally after theſe, he became very relt- 
leſs ; and that he would then diſappear from Gilmerton for a 
long time; that nobody knew where he went to; and that 
he returned perfectly well. About this time, when I was 
adviſing Sir Francis Kinloch to leave the town and go to 
Gilmerton, as the beſt way of getting free of a cold which 
he then had, he told me, as a reaſon for his not going tv 
lis own houſe, that his brother the Major was then in a 
very unſettled ſtate, and that he wiſhed him to go away 
from Gilmerton, which he always did when in that reſtleſs 
diſpoſition, and that thefi he (Sir Francis Kinloch) would 
leave the town, Did Sir Francis, before this period, ever 
mention to you his brother's occaſional derange- 
ment, and aſſign any cauſe for it? Sir Francis has 
frequently mentioned to me his brother's diſordered ſtats 
ot mind as a matter of great concern to himſelf, and to the 
whole family, He attributed it to a fever which he had 
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when in the Weſt-Indies; as previous to his going tothe 
Weſt-Indies, he was a very good tempered mau. Did 
you again ſee the Major in Edinburgh in April la; and 
in what ſtate did you find him? On the gth of April, I ſv 
Major Gordon in his brother Mr Alexander Kinloch's 
room, at Dumbreck's, about three o'clock, Mr Waite, and 
Mr James Home Writer to the ſignet; were in the room 
along with him. He appeared to be very melancholy and 
ſpoke little. Mr Waite went away ſoon aſter I came in. 
In a little time Major Gordon went away. I took that 
opportunity of going with him. I afked him to take a 
walk before dinner. My reaſon for this was, that I wifh- 
ed to have ſome converſation with him upon his health; 
but he declined taking a walk, as he {aid he had a head- 
ach, and was buſy preparing for his journey to London, 
as he intended to ſet out next day. We parted at the 
door of Dumbreck's other hotel. He did not even aſk me 
to come in with him to his lodgings. Were you called 
to Gilmerton, aſter the accident which befel Sir Francis? 
In what ſituation did you ſind him? and had you any con- 
verſation with him, particularly reſpecting the accident? 
On the 16th of April, in conſequence of a letter from Mr 
M+*Millan at Gilmerton, mentioning, that it was Sir Fran- 
cis's wiſh that we ſhould come out and ſee him, Dr F. Home 
and I went out to Gilmerton, and got there by half paſt 
nine o'clock in the morning. We found him in ſuch a ſitua- 
tion that he could not live many hours. He gradually 
ſunk, and cied about half. paſt eleven o'clock that evening. 
He remained perfectly ſenſible until within an hour of his 
death. I ſeldom left him for above ten minutes at a time. 
He talked very little, and only once about the accident 
which had happened to him. It was about two or three 
o'clock, Sir Francis aſłked me, What have they done 
« with my poor (or unhappy) brother.“ I anſwered, « He 
« was carried to Haddington Jail laſt night.” Sir 
Francis replied, “ It would have been much better 
© to have ſent lim to a private madhouſe about Edin- 
é burgh,” © Buc you know, (ſaid I,) © that this unhappy 
« accideut 
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& accident muſt now become a matter of legal inveſtiga- 
tion, and he is committed to Haddington Jail by orders 
* of the Sheriff,” Sir Francis then obſerved, + They had 
% much better let it drop, for he was mad.” ——As 
Sir Francis had begun the ſubje&, I thought it a pro- 
per opportunity of aſcertaining, a. circumſtance about 
which I could get no information from any , perſon 
in the family, namely, whether Sir Francis had laid 
hold of Major Gordon before the piltgl was fired.“ I ac- 
cordingly aſked him, „Did you actually ſcize upon Gor- 
© don, before he fired the piſtol?” „ Sir Francis anſwered 
« Yes,” © Good God, Sir Francis (laid I) how could 
« you be ſo fooliſh as to attempt to lay hold of a man in 
c a ſtate of ſuch furious inſanity, and with arms about 
4 him?” Sir Francis replied, * There would have been 
« no danger, if the ſervants had done their duty,” Thi 
converſation made ſuch an impreſſion upon me, that! 
inſtantly retired to a corner of the room, took a card out 
of my pocket, and wrote it down. Have you preſerved 
that card? Yes, I have it in my pocket. 
When did you firſt ſee Major Gordon after the acci- 
dent, and in what ſtate did you find him? I ſaw Major 
Gordon on Friday the 17th of April in Haddington Jail, in 
company with Mr Geldie and Mr George Somner. My 
reaſon tor going to fee him was to afford him every aſſiſ- 
tance which 1 could, as I underſtood that, ſince he had 
left Gilmerton, no medical perſon had ſeen him. I found 
him confined in a ſtrait jacket; but walking about the 
room. His countenance looked wild and furious : His 
eyes were red and inflamed: He was very much agitated; 
Ipoke of the horrid accident which had happened, in 
terms of the greateſt regret: He complained of much conſu- 
ſion and noiſe in his head; he was correct enough when his 
attention was fixed to any ſubje t; but it was impoſſible to 
do this for above a minate at a time, his ideas quickly wan- 
dering to other things; and he atked the ſame queſtions more 
than once. I did not itay with him above a quarter of an hour. 
But his looks aud converſation, 2 this time, appeared to me 
to 
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to be thoſe of a perſon juſt recovering from a fit of maniz; 

Had you occation to ſce the Major in Edinburgh Jail, 
and to remark any thing particular in his appearance, or 
behaviour, while there? After Major Gordon was brought 
to Kdmburgh Jail, I ſaw him frequently, at le: once a 
day. He was at times very melancholy. At other 
times, his appearance was like that of a maniac ; particu- 
larly, on Sunday the 2Gth of April. I went to ſee him 
that forenoon, in company with Major John Mackay; as, 
from the wild appearance of Major Gordon the ee 
day, Major Mackay wiſhed to have ſome perſon along with 
him. Immediately when I faw him, I perceived a dif- 
ference in his appearance from that of the day before. —. 
His countenance was wild, his eyes ſtaring, and like thoſe 
of a mad perſon: and his walk was hurried. He, how- 
ever, behaved very compoſedly to us for a few 
minutes: but, when Major Mackay wiſhed him to 
repeat before me, ſome circumſtances of a private nature, 
which he had mentioned the day before, Major Gor- 
don could not recolle& that he had told Major Mac- 
kay any ſuch things as he alledged ; and, when Major Mae- 
kay repeated the converſation he alluded to, he ſaid that 
the Major had no right to enquire into his private affairs, 
and that the Major betrayed a confidential diſcourſe. He 
became much agitated ; he looked very wild; and he put 
himſelf into ſuch violent and threatening poſtures, that 
both Major Mackay and I were very much alarmed.— 
His appearance and behaviour, ſeemed to me to be the 
more ſingular, as at that time he was confined to a very 
low diet. Upon this occaſion, I remarked to Major Mac- 
kay, that, if the ſame ſtate continued, it would be ne- 
ceſlary to put Major Gordon in a ftrait-jacket.—On the 


third of May I went to England; and therefore did not 


Tee him for five weeks. 

Had you ever any converſation with the late Sir David 
Kinloch reſpeQing Major Gordon, from which you could 
underſtand that Sir David conſidered the Major as occaſion- 
ally deranged? I have had frequent converſations with 
the late Sir David Kinloeb, reſpecting Major — and 
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have ſometimes heard Sir David mention ſeveral oddities in 
the Major's behaviour; and Sir David has often ſaid to mos 
„Poor, unhappy man! he is much deranged.” 


Mr Hope. My Lord, I propoſe now to call Dr Farquhar- 
ſon ; and I have the plcuture to add that he will be the 
laſt witneſs. We have, indeed, many more in waiting ; 
but, on conſulting with my brethren, I think it unneceſlary 
to give the Jury further trouble, both becauſe it is 1mpot- 
ſibl- to add ſtrength to the evidence already brought, and, 
becaule, judging by myſelf, the Court and Jury mult 
be very much «exhauſted, With this gentleman, there- 
fore, we ſhall cl.ſe our proof. 


Dr Wittian FairQunarson, Member of the Real 
College of Surgeon's in Edinburgh examined by Mr Rat.— 
Ilow long have you been acquainted with the pannel Ma- 
jor Gordon Kmioch? Six years, Ou what occaſion did 
yon become acquainted? I was called to him in September 
1729, in Mes Warden's Grafs-murket, where 4 found him 
ſitting in a ſmall bed room, with one of his wriſts wrapped up 
in a handkerchief, which was very bloody. He was in 
ſuch a ſtate of agitation, and mental derangement, that he 
couid hardly give any account of his wound ; though he 
hinted, that he had hurt himſelf by puthing bis hand 
through the window of a carriage. his appeared im- 
poſſible from the nature of the wound; and the gentle- 
man, who had called me to ſce him, told me, that the po!- 
tilion ſuſpected the Major had wounded himiclf while in 
the carriage; and in this opinion we were contirmed, by 
jearcling his pockets after he was put to bed, and find- 
ing a {mall knife, the blade of which was bloody; and 
ſtill more, by his evading any eiG-ry on the ſubject. thongh 
he never denied it. Do you ti. 1k, that his derangement 
was occaſiuned by the wound? No. I found him fo much 
agitated, and his looks were fo furious, that I concluc- 
ed his diſorder procecded from actual derangement, more 
eſpecially, as the coulncſs of his ſkin, and the calmnels 
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of his pulſe, did not indicate a ſufficient degree of fever, 
to account for the ſymptoms. | | 

How long did he remain in Wardens? Several days, 
J got him removed to a houſe at the head of the Cow- 
gate, occupied by a Mrs Cameron, who kept boarders.— 
How long did you attend him? About two months. Was 
Ie deranged all that time? For the firit month, he was 
very unſettled, being at times more rational, and at other 
times quite ſulky and deranged, though in a gradual ſtate 
of convaleſcence ; and it was about two months before I 
thought it ſafe for him to leave town, | 

Did you ever ſee in the pannel any other ſymptoms of de- 
rangement? Yes, About the ſirſt of April laſt, I met the Ma- 
jor coming along the North Bridge very faſt, but ſometimes 
ſtopping, and looking down. He was paſſing me; Iitopped 
him, and had ſome converſation in which he appeared. vcry 
incoherent. Aſter parting, he turned, zd called on me 
On my coming back he looked fever:l minutes over the pa- 
rapet of the North Bridge, towards the caltle, and, appear- 
ing ſtill more agitated than before, ſuddenly exclanned, 
« Good God will that man,” (alluding to a gentleman whom 
he named) “ do nothing for himſelf *” On my expreſſing 
Ionorance of his meaning, he ſaid “ Will he not go out 
„ of the world like a Gentleman? I have adviſed him to 
& it, as the cnly thing lett for him to do; but I am afraid 
« he has not ſpirit.” From this, and the whole of his 
appearance and converſation, I was afraid that the Ma- 
jor would do fome miſchief to lſimſelf. This fear I ex- 
preſſed to Dr James Home; and I aſterwards underitood, 
that he mentioned it to ſome of the Major's family. | 

When did you fee the Major next? In Haddingten jail, 
What ſtate was he in? He was in icons, and did nut ſcem 
to underitang his fication properly; ſor, inſtead of touch- 
ing upon t he accident, Which occuhoned his being there, 
he began immediately to complain vf tlc irons hurting his 
feet, which were guutv. | 

Have you feen hin ſince he came laſt to Edinburgh? 
J have vitted him almoſt every dhy ſince he was in Edin- 
burgh jal. tow have you tornd hin? I have found hin 
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frequently much agitated, I never could get him to reſt 
upon one ſubje& for many minutes at a time, voes, +> the 
melancholy accident ; but even from this he would ſome- 
times proceed abruptly to the moſt trifling, and totally 
unconnected ſubje& ; and, on one occaſion, in the courſe of 
a converſation about the accident, happening to obſerve an 
uniform button on my coat, he ſeized it like a child, and 
alked if he could not have a ſet like it. On the Saturday 
after his being brought to Edinburgh, I found him very 
ſulky, going about the room in great wrath, and com- 

Jaining of Major Mackay's having uſed him ill. in deſrring 
Lim to apply for counſel and an agent to make his defence, 
He ſaid this was a thing which nobody had any thing to 
do with, and he would make no defence; and it appeared 
very clearly to me, that at this time he did not know 
what was meant by a defence. Sometime afterwards, on 
being informed that Mr Hope and Mr Bremner had been 
employed, he aſked upon what authority, was very ſulky, 
and ſaid he did not underſtand how any perſon ſhould be 
employed for him without his own conſent. 

Did you ever hear the pannel regret, that he was not 
prevented from committing the unlucky deed ? He has 
ſrequen:ly, in my hearing, expreſſed his regret and aſton- 
ihment, tbat he was not prevented. 

Were you requeſted to uſe your influence with the 
pannel, to prevail with him, to give ſuch information as 
might aid his defence? I was, but could not make him 
underſtand the neceſſity of giving any information, and 
accordingly, none was obtained from him. 

Did he uſually make rational anſwers to any queſtions 
you put to him? I have often found great difficulty in 
getting mw anſwers at all; and, when 1 did, they were 
generally from the purpoſe. 


Dr. FaRQUnaR80N, croſ4 examined by the Lord Advocate. 
hen you attended the pannel at Warden's, had you oc- 
cation to know that he had ſwallowed a large quantity af 
izucuim? On ſearching his pockets, a large phial of 
:224anum was found, not quite full; but whether he had 

ſwallowed 


{ 102 } 


fwallowed the whole of what the phial had contained, I 
cannot ſay,—though, from the ſmell, I believed that he 
had taken ſome of it, —-perhaps a good deal more then 
an ordinary doſe. I could, however, obtain no informa- 
tion on the ſubject from himſelf; either during the period of 
his convaleſcence, or ſince. Did you ever caution him 
againſt the uſe of laudanum? No. Did you fiud him 
tractable? In general I did, though ſometimes I was o- 
bliged to uſe ſtrong expreſſions ; but he did every thin 
he was deſired, except to take the quantity of bark 
wine, which I thought neceſlary for healing his arm. 
Had you any copverſation gbout naming his counſel ? 
While I was with the pannel in Haddington Jail, Mr 
Fraſer's clerk came in with a line, which (in conſequence 
of previous information from Mr Fraſer) I underitood 
to be a recommendation to appoint counſel and an agent. 
On this, I left him and the clerk together; bat, in a 
Mort time, I was again ſent for by the Major, who ſhew- 
ed me Mr Fraſer's letter, and aſked my opinion of it.— 
I approved of Mr Fraſer's ſuggeſtion; and, on the Ma- 
e heſitating as to whom he ſhould name, from his not 
ing particularly acquainted with any counſcl, I propoſed 
to get an almanack and examine the liſt of the Faculty. We 
accordingly procured an almanack ; and, in the cuurſe of 
reading over the liſt, the Major named the Dean of Fa- 
eulty, and Mr George Ferguſſon. I afterwards yuder- 
ſtood, that he wrote to both theſe gentlemen, though Lam 
certain, that he recolle&s nothing about his having ap- 
plied to Mr Ferguſſon, and recolle&s the application to 
the Dean, only in conſcquence of his having received an 
anſwer to it. He aſked me what was the meaning of 
an agent. This I endeavoured to explain, but found it 
impoſſible to make him underitand the neceflity of employ- 


ing one. 


The Exculpatory Proof being cloſed, the Lord Adw- 
cate roſe, and addreſſed the Jury in ſupport of the proſe- 
cution. His Lordſhip commenced his ſpeech at abou: 
half-paſt four o'clock on Tueſday morning. 
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Took ADVOCATE's SPEECH. 
Gentlemen of the Jury, 


| duty which you are ſummoned to diſcharge as a 
ſpecial jury, is of the moſt important nature. I ſhould be 
ſtating what 1s not true, and what it would be very improper 
for me not to mention to you, that an alteration. has taken 
place in the cloſe of the evidence, which confiderably 
changes the appearance it had at its commencement. 


The preſent caſe is not one which in its nature is attend- 
ed with any conſiderable degree of difficulty ; or where the 
rules of determination are not plain and obvious: But I 
ſhould be departing from that which I have always done, 
and which I ſhall always continue to do, in every criminal 
trial, were Ito conceal from you what I really feel, that 
the evidence in favour of the unhappy perſon at the bar, 
has ultimately come out ſtronger than I was aware of, or ex- 
peed when I came into this Court. 


The Counſel who early in this trial opened the defence 
with that elegance and propriety for which he is ſo remark- 
ably diſtinguiſhed, was pleaſed to ſtate that this was 4 
moſt neceſſary proſecution, He ſtated no more than is 
true, and what you muſt all feel to be ſo ; for ill indeed 
would the criminal juſtice of this country be attended to, 
and much would thoſe, whoſe bufineſs it is to proſecute of= 
fences, be wanting in their duty, if the life of a fellow=ci- 
tizen were to be taken without enquiry, and his blood per- 
mitted to flow, without a Jury determining on the guilt or 
innocence of the perſon accuſed of having done fo. 

My brother, Mr Hope, in the courſe of a debate 
which aroſe betwixt us, in relation to the admiſſibility of 
certain notes propofed to be given in evidence on the part 
of Miſs Kinloch, was pleaſed to ſtate, that, it he ſtood on 
the oppoſite fide of the bar, he would not, as I did, have op- 
poſed the reading of the notes; and added, that he would 
rather have abandoned the proſecution. Gentlemen of the 
Jury, I am of a different opinion. I ſhould have violated 
every rule and principle of juſtice, if J had dared to diſ- 

| P ctiminate 
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criminate between the caſe of this gentleman, and that of 
the pooreſt criminal who ever ſtood at the bar, or have ſuf- 
fered my feelings for his wretched and unhappy ſiſter, to 
lead me from the ſtrict line of my duty. Though the pan- 
nel has not, through my perſiſting in the objection, been de- 
prived of the benefit of his fiſter's evidence, whatever force 
it may have had on your minds, and however much I might 
have regreted had her diſtreſs incapacitated her from giv- 
ing her teſtimony in Court, yet, far from abandoning the 
proſecution on that account, I would without heſitation have 
called upon you to have given a verditt according to your 
conſciences from the evidence before you; nor would I, 
though I might have lamented the circumſtance which oc- 
caſioned her abſence, have conſented to an exception in her 
favour over other witneſſes, or have thought that, by reſiſtin 
the demand made for her of referring to notes, the ſmalleſt 
degree of blame could juſtly be imputed to me. 


Having ſtated theſe N obfervations, I come 
next to the matter of fact. The Counſel for the pannel is 
pleaſed to ſay, that the killing is admitted. I could not ac- 
cept the admiſſion : It is proved. And I ſhould offer an in- 
ſult to your underſtandings, were I to utter a ſingle word 
on the complete ſufficiency of that part of the evidence. 


To the evidence then we come, of what truly is the 
cauſe before you: Is the defence of inſanity proved to that 
extent, and degree, which law and reaſon require, in excul- 
pation of the crime of murder ? 


The Law of Scotland is, and muſt in this reſpect be the 
ſame with the Law of England, becauſe both are founded 
in the plaineſt and moſt obvious principles of juſtice, Tt 
is ſuch as entitles the perſon who kills his fellow-creature 
to the full benefit of the detence of 1nſanity, if he can prove 
it on a fair trial; but I do ſay, under correction of the 
Court, that it is only he who is abſolutely inſane, who is 
perfectly mad or furious, that is free from trial, and con- 
ſequently free from puniſhment, 


He that is ſubject to temporary fits of complete and per- 


fe&t madneſs, cannot in like mauner be puniſhed for the actions 
| he 
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he commits in the midſt of his delirium; but, for thoſe com- 
mitted in his lucid intervals, he is, with exceptions unneceſ- 
ſary for you to attend to at preſent, as competent to trial 
and puniſhment, as any other man. 
But there is a third deſcription of perſons, and to this I 
requeſt your particular attention, for it is the deſcription un- 
der which the preſent caſe falls; I mean that degree of de. 
rangement which has been attributed to the pannel ; that 
degree of melancholy and depreſſion of ſpirits, which, tho? 
it may border on inſanity, is nevertheleſs accompanied 
with a ſufficient ſhare of judgment to diſcern good from 
evil, and moral right from wrong ; which never has, and 
never can be ſuſtained as a bar to trial, or a defence againſt 
uniſhment for a crime ſo atrocious as murdeg; but ſub- 
jects ſuch perſons to conviction and puniſhment, as much as 
if no ſymptoms of derangement had ever appeared, or as if 
complete evidence had been laid before yon, that he was in 
a lucid interval, and in the full poſſeſhon of his ſenſes when 
the ation was committed. ö 


It is unneceſſary for me, eſpecially at this hour of the 
morning, to multiply authorities, in ſupport of what muſt 
appear on the very ſtatement of it, conſiſtent with law and 
with reaſon. I could refer to ſeveral ; but ſhall confine my. 
ſelf to two ſhort quotations from two eminent authors, one 
of this, and the other of our fiſter kingdom; I mean Sir 
George M*Kenzie in this country, and Lord Chief Juſtice 
Hale in England ; not only becauſe they are known to be 
writers of the higheſt authority in each country, but becauſe 
they ſtate the law and the reaſons of it with ſo much perſpi- 
cuity, that no man can be at a loſs to underſtand it; and he 
has only to enquire how far the evidence is or is not ſuffi. 
cient to eſtabliſh the legal defence in the particular caſe un- 
der conſideration. Sir George M*Kenzie obſerves, ** Such 
as are furious are not in the conſtruction of law capable 
* to commit a crime, Stat, 2. Rob. II. for the law com- 
* pares them to infants, or to dead men, L. Si quis, F. de ac- 
guirend. bered. to ſuch as are abſent, L. ſed fe F. de inju- 
* rits, and makes them to be no more guilty, becauſe of the 
* crime they commit, than a ſtone from a houſe, or a beaſt, is 
* to be reputed guilty, and puniſhable for the wrong they do, 


Duam 
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* DPuam ſi pauperiem pecus dederit, aut tegula ceciderit, L. x. 
F. ad L. Aquil, And the law commiſerates ſo far their 
condition, that it expoſtulates with ſuch as would purſue 
them for a crime, et non emigas penas ab eo, quem fati infe- 
licitas excuſat, quiq; furore 1pſo ſatis punitur, L. infans F. 
ad I. Corn. de ficar. They are excuſed by their own 
misfortune, and abundantly puniſhed by their own fury ; 
but fince the law protects furious perſons from puniſh- 
ment, becauſe they want all judgment, L. 14. F. de offi- 
cio prefid. it follows naturally, that this privilege ſhould 
| © be only extended to ſuch as are abſolutely furious.” 


e a. Sc. > 


He then proceeds in the ſubſequent ſection, which I km 
about to read, to conſider the caſe of perſons who are only 
mad to a certain degree; and ſtates, as a queſtion of doubt, 
the old doctrine argued by ſome writers on the civil law, 
but long ago juſtly exploded, that though they are not free 
from puniſhment altogether, yet that, by the rule of pro- 
portion, their puniſhment ought to be mitigated. * 2. It 
* may be argued, that fince the law grants a total impunity 
* to doch as are abſolutely furious, that therefore it ſhould, 
by the rule of proportion, leſſen and moderate the puniſh- 
ments of ſuch, as though they are not abſolutely mad, yet 
© are hypochondriack and melancholy to ſuch a degree that 
it clouds their reaſon, gui ſenſum aliguem habent, ſed dimi- 
© nutum, which lawyers call inſania, and the Greek jog «0s. 
3. That ſuch as ſhew any act of reſentment or revenge in the 
© wrong they do, may be puniſhed with ſome degree of ſeve- 
© [rity, ſince they ſhew ſome degree of judgment. But yet the 
Parliament of Paris is juſtly condemned by all lawyers, for 
having cauſed execute a madman who had killed one that 
had ſtruck him two days before; but, ſince he did ſhew 
memory and revenge in that act, he might have been pu- 
«* niſhed juſtly to ſome moderate degree.” 


From the ſtile of this paſſage, and manner of expreſ- 
ſion, you, Gentlemen, will readily obſerve, that the caſe 
which Sir George M*Kenzie here ſtates as dubious, not 
whether it is exempt from puniſhment altogether, but 
whether the ordinary or a leſs ſevere one is to be inflicted, 
is the very caſe of the pannel at the bar; and ſince for that 


queſtion there is now no room, as the priſoner either is 
liable 
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liable to a capital, or to no puniſhment at all; you are bound, 
according to the evidence before you, either to ſind him not 
guilty, if you believe that he was, at the moment he took 
his brother's life, abſolutely furious or inſane; or, if you 
think he knew the nature of his crime, to return a verdi& 
of guilty againſt him. 


'The only other author I ſhall refer to, is Chief Juſtice Hale. 
He ſays, P. I. c. 4. 12. Dementia accidentalis, vel adventitia, 
* which proceeds from ſeveral cauſes, ſometimes from the 
diſtempers of the humours of the body, as deep melancholy, 
or aduſt,choler ; ſometimes from the violence of a diſeaſe, 
© as a fever or palſy ; ſometimes from a concuſſion or hurt 
© of the brain, or its membranes or organs ; and as it comes 
from ſeveral cauſes, fo it is of ſeveral kinds or degrees; 
* which, as to the purpoſe in hand, may be thus diſtributed : 
, There is a partial inſanity of mind; and 2d, A total 
+ inſanity. 


© The former is either in reſpe@ to things, quoad hoc vel 
* ud inſanire ; ſome perſons that have a competent uſe of 
© reaſon, in reſpe& of ſome ſubjects, are yet under a parti- 
* cular dementia in reſpe& of ſome particular diſcourſes, 
ſubjects or applicatious; or elſe it is partial in reſpect of 
degrees; and this is the condition af very many, eſpecially 
© melancholy perſons, who, for the moſt part, diſcover'their 
defect in exceſſive fears and grieſs, and yet are not wholly 
« deſtitute of the uſe of reaſon; and this partial inſanity 
* ſeems not to excuſe them in the committing of any offence 
« for its matter capital ; for, doubtleſs, moſt perſons that are 
« felons of themſelves, and others, are under a degree of 
partial inſanity when they commit theſe offences: it is very 
difficult to define the indiviſible line that divides perfect 
* and partial inſanity; but it muſt reſt upon circumſtances 
* duly to be weighed and conſidered, both by the Judge and 
« Jury, leſt, on the one fide, there be a kind of inhumanity 
© towards the defects of human nature; or, on the other fide, 
too great an indulgence given to great crimes : the beſt 
manner that I can think of, is this; ſuch a perſon as, la- 
* bouring under melancholy diſtempers, hath yet, ordinarily, 
as great underſtanding, as ordinarily a child of fourteen 
« years hath, is ſuch a perſon as may be guilty of treaſon or 
« felony,” 
In 
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In another paſſage, this author proceeds to ſtate: Now, 
touching the trial of this incapacity, and who ſhall be ad. 
« judged in ſuch a degree thereof, to excuſe from the 
* guilt of capital offences; this is a matter of great difficul. 
4 ty, partly from the eaſineſs of counterfeiting this diſabili- 
ty, when it is to excuſe a nocent, and partly from the va- 
« riety of degrees of this infirmity, whereof ſome are ſuffi. 
* cient, and ſome are inſufficient to excuſe perſons in capital 


offences. , 


« Yet the law of England hath afforded the beſt method 
of trial, that is poſſible, of this, and all other matters of 
fact, namely, by a jury of twelve men, all concurring in 
© the ſame judgment, by the teſtimony of witneſſes viva 
* voce, in the preſence of the Judge and Jury, and by the 
inſpection and direction of the Judge.” 


This then is the material, and indeed the only queſtion 
you have to try, whether the perſon at the bar is of that 
deſcription, and whether the evidence adduced is ſufficient 
to warrant the concluſion, that he was deranged to ſuch a 
degree, as to excuſe him from the capital puniſhment due 
to a heinous murder. It is my duty to ſubmit to you ſuch 
obſervations, as appear neceſſary for aiding you in this en- 
quiry: And I muſt begin by preſuming to point out to 
you thoſe parts of the evidence which do not bear upon the 
defence, and to which, in my opinion, you ought not to 
attend : I mean the evidence of the gentlemen near me, 
who, much to their honour, ſeem, at much perſonal in- 
convenience, to have come from a conſiderable diſtance, 
from the ſervice of their King and Country, to diſcharge the 
beſt and moſt benevolent of all duties, that of giving their 
teſtimony in favour of their unfortunate fellow-ſoldier and 
friend. Permit me, however, to tell you, Gentlemen, that 
you muſt diſmiſs their evidence totally out of the queſtion. 
Colonel Twentyman and Captain Miller have both proved, 
that, before 1779, the pannel was beloved by all, poſſeſſed 
many excellent qualities, was polite, humane and generous ; 
but that a fever in the Weſt Indies totally changed his diſ, 
poſition, and deranged his underſtanding : The derangement 
I admit. But it is the degree of derangement that you are 
to conſider ; and, unleſs you are prepared to go this length, 
and to ſay that from the 1779 downwards, to the night of 
this melancholy event, he was occaſionally, and at the time 
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ef its happening, ſo completely deranged as to fall under 
the deſcription of perfe& and total inſanity, you cannot 
poſſibly exculpate him : But the evidence of his family, and 
thoſe moſt intimate in it, completely contradiQts ſuch a ſup- 
poſition : For, however whimſically and abſurdly he may 
from time to time have conducted himſelf, we have not 
heard of any thing being done by them, or even propoſed 
to be done regarding him, which can induce you to believe 
that they really thought him inſane. - He left his father's 
houſe from time to time, without previous notice, or men- 
tioning whither he was going: You find him 'returning 
again as unexpectedly, and, in a variety of other particulars, 
aQing with a great degree of abſurdity, but which neither 
did in fact, nor was confidered by any of his family, as 
amounting to madneſs, He made two viſits to Colonel 
Twentyman at Lincoln, where he behaved abſurdly 
enough, it is true; but he returned to his own family, and 
to the management of his own affairs, without any ſteps 
being even propoſed to be taken, or being judged neceſſary 
for the purpoſe of confining him. The ſtory told by Major 
Mackay, of his having, fome years ago, at Northberwick, 
taken a ſudden and idle whim into his head, that the Ma- 
jor had made him the butt of the company, is juſt of the 
ſame deſcription, and ſeems to have paſſed juſt as much un- 
noticed by all the family. But it will be recolle&ed, and 
it ſeems material, that, on a queſtion explicitly put to Mr 
M*Millan, whether the pannel was able to diſtinguiſh good 
from evil, he anſwered in the affirmative ; an opinion con- 
firmed by the fact, that though the pannel had been liable 
to fits of temporary inſanity, ftill that was but partial; as 
it cannot be ſuppoſed that his family, when they ſaw the 
fit approaching, would not otherwiſe have taken meaſures 
to ſecure him, and prevent him from injuring himſelf or 
others; which, with the exception of the circumſtance de- 
poned to by Dr Farquharſon, on which I ſhall have oc- 
caſion to remark hereafter, no perſon concerned with him 
ſeems ever to have thought neceſſary. 


Miſs Kinloch and Mr Fraſer have alſo told us of other 
circumſtances in the pannel's conduct, but all of them of a 
ſimilar nature ; of her father, on a journey to Wooler, 
having obſerved that Gordon's malady was returning; and 
that, on another occaſion, he had taken into his head a no- 
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tion that he had ſigned a renunciation of his right of in- 
heritance to the eſtate of Gilmerton. | 


But, upon reviewing all theſe circumſtances, there 
is one thing which always occurs, and which muſt ftrike 
you forcibly, that you find him living in his father's houſe, 
without any ſteps being taken that make it appear his fami- 

looked upon him to be inſane. You find him, during his 
father's life, frequently leaving Gilmerton in a hurry, with- 
out telling where he was going; but who is there that 
will venture to aſſert this ſort of capricious conduct to be 
in any means a proof of inſanity ? It is needleſs for me to 
go over this part of the evidence, fo I ſhall not repeat one 
word of it ; but I ſhall only fay, that, though it may prove 
a ſort of derangement, it does not amount to that degree 
of it, which, on the authority of Lord Hale, and in ſound 
law and reaſon, can alone render him unaccountable for his 
actions. | 

\ 

As to his jumping out of the chaiſe, and leaving the 
company on the road to Gilmerton, it is your buſineſs to 
conſider how far that is a mark of derangement. You will 
obſerve, that he returned a rational anſwer to the poſtilion 
who was ſent after him, viz. © He was going to Hadding- 
ton, and he would be found there.“ 


You find him, from the evidence of Dr Farquharſon, at- 
tempting, ſome years ago, his own life; but I am much 
afraid, that you will not look upon an attempt to commit 
ſuicide, as a proof of inſanity, We have heard of this be- 
ing done by thoſe who never were either ſuſpe&ed, or ac- 
«uſed of inſanity, and who, to the laſt fatal act, were cool, 
colle&ed, and in the full exercife of their faculties. It is 
impoſſible for me, however, not to admit, that the evidence 
of Dr Farquharfon does go directly to eſtabliſh, at this pe- 
riod, a fit of ſtrong, decided inſanity ; and jt is for you to 
eonſider and determine what weight that circumſtance can 
have on the preſent trial, and whether that ſolitary inſtance 
is ſufficient, in your opinion, to fix upon him the character 
of madneſs, in the face of, and when contraſted with all the 
other evidence, to which I have already alluded, aud which 
ſtill remains to be conſidered, 

| We 
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We had, if I recollect right, one or two other inſtances 
of excentrick behaviour in the pannel as far back as the 
year 1786. Still, however, they were but inſtances of ex- 
treme abſurdity ; and ſtill, in my humble opinion, does the 
compleat negle& paid by his family to theſe appearances, 
preclude any ſuppoſition of inſanity. 


There was a ſtory that Fraſer told you about a bill, which 
the pannel. had remitted him in payment of a debt, on 
which, after ſatisfying the debt, a balance remained due, 
and had been paid to the pannel ; but which, at the diſtance 
of three or four years, the pannel conceived had not been 
returned to him; but, when the matter was explained, he 
inſtantly acknowledged his .miſtake, and ſeemed hurt and 
vexed at the explanation he had demanded. This at the 
utmoſt infers only a defect of memory: But, could it admit 
of being carried further, the anſwer {till 1s the ſame, that 
the degree of derangement was not ſuch as to induce his 
friends even to propoſe the putting him in confinement. 


But the circumſtance which I conſider of the moſt im- 
portance, and of fuch moment, that 1 muſt ſtate it to you 
as of the utmoſt conſequence, 1s, that, immediately after he 
had committed the action, he ſeems to have had perſe& know- 
ledge of what he had done, and was perfectly aware of the 
conſequences of it. The ſervants have all concurred in de- 
poning, that, when thrown on the carpet, he ſaid he would 
give them L. 100 to let him go; and ſoon afterwards ex- 
claimed that he had done an awful thing. When vifited 
next morning by Mr Goldie, he enters with him into a dif- 
cuſſion of what happened; he endeavours to vindicate him- 
ſelf upon the plea of ſelf-defence, by telling Mr Goldie that 
there was a deliberate plan laid to deſtroy him. : 


From the teſtimony of Fraſer, it appears, that he was 
all along capable of tranſacting buſineſs. You have it both 
from Smith and Dodds, the firſt of whom carried him on 
Wedneſday evening to Haddington jail, and a few days 
thereafter accompanied him to Edinburgh, and the laſt of 
whom ſaw him frequently in Haddington, and carried meſ- 
ſages to and from Mr Fraſer, that he was always collected 
and rational; at no time do I find him awakening as it 
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were ſrom a dream, to the recollection of what had paſſed 
during his delirium, and of which he was ignorant while 
totally deprived of reaſon. In the teſtimonies of Dr Monro 


Sand Mr Bell, you have complete evidence that, during their 


attendance, they ſaw no ſymptoms of madneſs about him. 
In ſhort, if 1 can diſcover no moment of time at which to- 
tal inſanity commenced, I can ſee no period when returning 
reaſon reſumes her reign : That he has method in his de- 
rangement, and that he does not converſe like a madman, 1s 
evident; he has complete recollection as to circumſtances 
that happen ſome time before ; and thongh he may reaſon 
abſurdly, ſtill he does reaſon, and underſtands the conſe- 
quences of what he has done, and the cauſe of his confine- 
ment, 


Gentlemen, the queſtion you are to determine comes to 
this ſhort aud ſimple iſſue: If it appears that the pannel 
was in a {ituation of knowing good from evil, you cannot 
acquit him. It you do not think that he was perfectly and 
truly ignorant of what he was doing ; if you ſhall believe 
that he knew murder to be a crime, you mult be of opinion 
that he is anſwerable for his actions, and conſequently liable 
to puniſhment. 


Tt remains for me only to offer a few remarks on the only 
two inſtances which appear to me to be proved of any 
thing reſembling that inſanity, which.can afford a relevant 
defence againſt the crime of murder; the one deponed to 
by Dr Farquharſon, the other by Walker and Reid. That 
they are cutitled to weight, and" to your ſerious conſider- 
ation, it would be as unjuſt as unavailing for me to deny. 
To your own conſideration | chiefly leave them: But cal- 
ling upon you particularly to confider, and to judge, whe- 
ther they proceeded from Crunkeaneſs, or any other cauſc 
imputable to the pannel himſelt, or were really the conſe- 
quences of unavoidable infaaity, 


That this is an eſſogt 'n! and material diſtinction, into 
which you mult accurately enquire, cannot need the 
aid of argument or authority. Lord Hale tells us, ** The 
* third fort of dementia, is that which is dementia affeftata, 

namely, druukenneſs. This vice doth deprive men 

ot 
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t of the uſe of reaſon, and puts many men into a perfect, 
* but temporary phrenzy : And therefore, according to ſome 
* civilians, ſuch a perſon, committing Lome:de, ſhall not be 
* puniſhed fimply for the crime of homicide, but ſhall ſuffer 
* for his drunkenneſs, anſwerable to the nature of the 
* crime occaſioned thereby; ſo that yet the formal cauſe of 
his puniſhment is rather the drunkennef;, than the crime 
* committed in it : But, by the laws of England, ſuch a per- 
*ſfon ſhall have no privilege by this voluntary contracted 
* madnefs, but ſhall haye the ſame judgment as if he were in 
© his right ſenſes,” 


He then fates two exceptions ; the firſt, ** If a perſon, by 
* the unshilfulneſs of his phyſician, or by the contrivance of his 
© enemies, eat or drink ſuch a thing as cauſeth fuch a tem- 
* porary or permanent phrenzy, as aconitum, or nux vomica, 
this puts him into the ſame condition, in reference to crimes, 
* as any other phrenzy, and equally excuſeth him.” And 
the ſecond is, where an habitual and fixed phrenzy is occa- 
honed by the fault of the inſane perſon, in which alſo the 
detence of inſanity is good, But from both, it is clear, that 
a temporary and partial inſanity, occaſioned by the ad and 
deed of the party accuſed, is not of that nature as to free 
him from trial and puniſhment, for offences committed dur- 
ing the ſubſiſtence of ſuch criminal delirium. 


It is your buſiaeſs, Gentlemen of the Jury, to enquire and 
decide, whether theſe two inſtances are not to be aſcribe 
to the pannel himſelf, and to the influence of laudanum. It 
is clear from Dr Farquharſon's evidence, that the firlt of the 
two was imputable to a doſe of laudanum voluntarily taken 
by the pannel: And the evidence of Mil; Kinloch, joined 
to the teſtimony of Reid, who ſaw him on the Tueſday 
evening, with a phial, in which a ſmall quantity of high 
coloured liquid remained, afford convincing evidence that his 
deranged ſtate muſt have in a great meaſare, perhaps wholly, 
heen owing to the ſame cauſe. Had he, on this Hit occalion, 
for the ſirſt time experienced the effects of that Yule, even 
then, would the authority of Lord Hale have ap, Hd to his 
caſe, and diſabled him from pleading the delirium as an ex. 
cuſe. But, having once, ou a former occafion, fulfered to 


ſeverely, he muſt have known, and 1 to be pretuied th 
have 
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have known, when he ſwallowed. the ſecond, that ſimilat 
conſequences muſt inevitably, follow; and it is for you to 
conſider, whether that circumſtance does not oblige you to 
hold him till more directly accountable,,, , ++ , 


To myſelf, Gentlemen, it appears to be proved, that the 
pannel was, from the Weſt India ſever downward, often in a 
ſtate of derangement, but that attended with a ſufficient de- 
gree of reaſon ; and that from the year 1779, till he ap- 

ears early on the Tueſday morning at, the houſe of Bean- 

on, or, at furtheſt, till he appears on the preceding Sunday 
at Mr Goldie's manſe, there is not the ſmalleſt veſtige of 
proof, to ſatisfy you that be was in that ſtate of lunacy, 
which alone can entitle you to fuſtain the defence. The 
evidence of Miſs Kinloch, of Walker, and of Reid, as to his 
conduct and demeanour for the two days previous to the 
fatal act, is of a nature different ſrom what appears at an 
earlier period; and upon its weight and ſufficiency you 
will, giving due attention to the obſervations I have made, 
determine with impartiality, and according to the dictates 
of your own conſcience. . 


Gentlemen of the Jury, I have thus gone over a caſe 
which I ſtated che outſet as attended with ſome degree 
of difficulty, +741 on what that difficulty is founded I have 
endeavourc-! to explain. It is but fair i ſhould acknow- 
ledge, that there are many circumſtanccs attending his con- 
duct during the 48 hours prior to the event, which are fa - 
vourable to the defence ; and the evidence of Dr Home, of 
what paſſed betwixt him and the late Sic Francis, is of the 
ſame nature. It is for you, Gentlemen, to conſider what 
weight theſe circumſtances ought to have, when contraſted 
with thoſe which I have already ſuggeſted for your conſi- 
deration. If he had been really infane, it certainly was the 
duty of his friends to have taken long ago the neceſſary 
and proper ſteps for having him ſecured ; even ſtill, they 
have not adviſed him to plead that in defence. He admits 
that he is ſanc and well at this moment, and that he is com- 
petent to Nani trial before you. The rapidity of his reco- 
very from the alledged ſtate of inſanity, and the very ſhort 
duration of it, if it exiſted at all, or to a ſufficient degree 
to exculpate, are now the ſubjc of your impartial and ſe- 
rious deliberation, 
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To thoſe falſe, idle, and indecent reports, which J under 
ſtand have been circulated out of doors, reſpecting this 
trial, you, Gentlemen, will pay as little attention as I do. 
You know your duty too well, and what juſtice requires of 
you, to be biaſſed on either fide in a queſtion of this na- 
ture, or to be influenced by any thing but the evidence laid 
before you. We were told, to the aſtoniſhment of us all, 
in the commencement of this trial, that even the pulpit it- 
felf had been made the channel of miſrepreſentation. Be 
the man who he may, ye cannot but join in feeling indig- 
nation at his folly and indecency, who dared on the eve of a 
ſolemn trial to anticipate the verdict of an impartial jury, 
or touch upon a ſubject which I thought every man had 
felt to be ſacred from diſcuſſion. Gentlemen, if any of 
you have heard theſe reports, or liſtened to ſuch a preach- 
er, I am ſenfible you will diſregard them; you will look 
only to the evidence before you, and decide upon it like 
honeſt men. | | 


That the evidence has come out more favourably for 
the defence, than I had reaſon to expect, a feeling of juſ- 
tice has already compelled me to acknowledge. Where 
the force of theſe is weakened, and what are the topics, to 
which you, on the part of the public, ought to attend, I 
have endeavoured to point out: Should the reſult be, to 
balance the whole nearly equally on your minds, God for- 
bid, that, where the life of a fellow-creature is concerned, L 
ſhould attempt to perſuade you, were the attempt likely 
to ſucceed, that the ſcale ſhould not be inclined to the fide 
of mercy. | 
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MR HOPE's SPEECH. 


M y Lord Juſtice Clerk, and Gentlemen of the Fury, 
I FEEL myſelf greatly agitated. I have waited with extreme 


Impatience tor the preſent moment; and, now that it is come, 
T wiſh I may have either ſtrength or recollection to give 
utterance to the multitude of ideas which crowd upon me : 

the ſubje& really overcomes me, and I hardly know how or 


where to begin. 


You have heard a very ingenious ſpeech from the learned 
Lord, and I muſt in juſtice add, a very candid one; a ſpeech; 
in point of candour, juſt what I expected, and every way be- 
coming his honourable mind: Indeed, his candour ſeemed to 
be at variance with his duty and abilities, and evidently be- 
trayed him into inconſiſtencies, which even his eloquence 
could not diſguiſe. But, before proceeding to reply to him, 
or to give you my own obſervations on this caſe, there is 
one preliminary view of it which I cannot refrain from giv- 
ing you, becauſe it has made the ſtrongeſt impreſſion on my- 
ſelf: It is indeed affecting beyond meaſure, and teaches how 
vain and flecting are even thoſe enjoyments here, which we 


are the beſt entitled to call our own. 


Gentlemen, I defire to call to your remembrance the ho- 
nourable teſtimony which you have heard of the priſoner's 
character prior to 1980, and to contraſt it with the ſubſequent 
melancholy change. Sce him entering early into the army, 
the ſecond ſon of an honourable houſe, himſelf poſſeſſed of 
an independent ſortune, embracing the profeſſion of a ſol- 
dier, for glory, not for profit, and devoting himſelf to the 
ſervice of his country, only tor his country's fake: See him 
entering into that profeſſion, of all reſpectable profeſſions the 
moſt reſpectahle, himſelf the moſt reſpeted officer in the 
line. You head the character which was given of him by 
thoſe who knew him well, who have come from the extre— 
mities of the Iſland, to which the fummons of this Court 
could not have reached them, voluntarily, to ſupport a fellow 
ſoldier in diſtrefs, and who, by doing juſtice to his character 
for friendſhip, generoſity, benevolence, humanity, and every 


ſocial and amiable accompliſhment, have, in the moſt decid- 
ed 


6 


ed manner, proved their own title to ſhare in the praiſes 
they beſtowed, © Beloved and eſteemed in his own regi- 
ment by both officers and men, reſpected by the whole 
line, and in every pcint one of the moſt amiable characters 
they ever knew,” were the words of his companions ; 
Noble and generous friends! I know not whether to admire 


moſt, yourſelves who give, or your now unhappy friend 
who deſerves ſuch teſtimony. 


Such was Major Gordon, when in 1780 he failed 
to the Weſt Indies, to that malignant and accurſed 
climate, which has been the grave of millions, and which 
ſeems to have been ceded to Europeans by the wrath of 
Heaven, to be a ſcourge and puniſhment for the horrid 
barbarities they have acted there. Such was he, when 
he ſailed, commanding a regiment of his brave country- 
men, all flouriſhing like himſelf in youth, and health, 
and ſpirits. View row the diſmal melancholy change: By 
heavens ! I cannet bear it; O God, thy ways are juſt, but 
{ure they are inſcrutable! If virtue, honqQur, and humanity, 
ever deſerved thy favour, or entitled their poſſeſſors to ſuc- 
ceſs and proſperity in this life, as well as happineſs here- 
after, ſurely the priſoner would have been the object of thy 
care: But let me not blaſgheme, thy purpoſes muſt be ſerv- 
ed, thy will be donc. 


Turn then, Gentlemen, to the ſad reverſe. View the 
priſoner now ſtretched on the bed of ſickneſs and of 
E nurſed and attended by thoſe friends who 
dave here borne teſtimony in his favour, and whoſe 
friendſhip, the danger of contagion could not deter from 
adminiſtering to his relief, View him, by their care, re- 
ſtored again to life, only to curſe the Gre which had 
ſnatched him from the grave. View him now returned to 
Britain, alas ! how changed; changed, not in reaſon only, but 
in his very nature; the whole man abſolutely loſt ; and the 
amiable and generous Ge: don Kinloch, become the ſullen, 
moroſe, jealous, and troubleſome being, which he has fince 
occalionally exiſted, See him often a plague and affront to 
that family of which he was once the flower; ſee him thunned 
and avoided as a peſt, by thoſe very perſons who once court- 
ed his company, and thought themſelves honoured by his 
triendſhip; ſee him wandering from his father's houſe, 
coming he knows not whence, going he Knows not pars 

ut 
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Þut in all places an object of terror and averſion. View at 
laſt the concluding ſcene of this fad tragedy, —bis brother 
fallen by his hand, —himſelf now anſwering for his murder : 
think on this ſad change, and let it make you ſerious; think 


en the priſoner's fate, then think of the bletings which 
yourſelves enjoy, and let it make you grateful, | 


But, Gentlemen, miſtake me not; think not that I hank 
thus appealed to your feelings, becauſe I have need of your 
compaſſion, I defire not mercy, upleſs you can give it me 
with juſtice ; 1 do not think I have occaſion to throw the 
picture I have drawn into the ſcale; though ſurely, if the 
ſcales were even, it would indeed turn the balance. I have 
dwelt on this ſubject, not ſo much for the priſoner's ſake, 
as for our own. It has taught me a leſſon of humility, 
which I ſhall not eaſily forget, and which none of you per- 
haps may be the worſe to learn. It may teach us all to 
acknowledge, what all already know, that even our cha- 
racers are not our own, and that our very virtues, as well 
as the faculties and powers of the body and mind, are ſub- 
ject to diſeaſe, to alteration and decay. It may teach us, too, 
how uncertain and worthleſs & reward is often human 
Praiſe, At the other end of the j{land, Parliament is now 
employed in erecting a monument to one great man, who, 
perhaps fortunately tor himſelf, died in that infernal cli 
mate; while you ate deſired to doom to death and i 
one not leſs amiable, who unhappily ſurvived it. 


But I will not longer diſtreſs your feelings, to which ! 
have no occaſion to appeal; neither will I waſte your time 
in guarding you againſt thoſe-prejudices, which I know you 
muſt have imbibed in conſequence of the innumerable and 
infamous calumnies which were propagated on this ſubject. 
if you had brought the moſt inveterate prejudices into Court, 
am ſure they muſt ſoon have been effaced; ior certain I am, 
that the firſt two hours of this trial, if not ſufficieut to clear 
the priſoner, were enough to convince you how vilely he 
has been abuſed ; by none more than by myſelf ; not, in- 
deed, by propagating the calumnies which I heard, but by 
too eaſily believing them: Believing to ſuch a degree, that 
I at firſt refuſed to be his Counſel ; and at laſt only conſent- 
ed at the requeſt of a common and reſpected relation, But 


the very firſt enquiry which J made uitp this affair, ſatis, 
8 fied 
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fied me, how much injullloe I had done the priſoner, and T 
truſtthis day ney wer ot make him "reparation. : TY . 
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nGentlemew) fatigued as we are, I ſhall not trouble you 
with going into the cvidence in derail. I ſhall take the 
great features of this cauſe, referring to the particulars of 
the evidence, only in ſo fir as may be neceſſary to cbatirm 
ths. argnndents Gr ay ſhall advance. | 


But, before ——_—_ to the ation it is nc to 
fay a word, and but a word, on the law as laid down to you 
by the learned Lord: I ſhall not pretend to enter the liſts 
of definition either with the learned Lord himſ-If, with 
MKenzie, or with Hale; they are all great and able men; 
but I ſuſpect much that they are better lawyers than abyfis 
cians, and that they have given way too much to a profeſ- 
ſional propenfity to ſubdivide and methodiſe. For my part, 
I ſhall, not attempt to reduce madneſs to fixed rules; nor to 
define the different kinds and degrees of it, which I have 
always found to be as numerous and uiverſified as the un- 
happy perſons who were the ſubjects of the diſorder. I 
ſhall not fpeak to you in technical language, which none of 
us probably underſtand, and which, unapplied to particular 
caſes, and unexplained by examples, conveys to my mind no 
poſitive and preciſe ideas. Indeed, after all the learned divi- 
fions and ſub-divifions of M*Kerizie and H ale, they are both 
obliged to confeſs, that, theſe notwithſtanding, the Jury muſt 
judge from the circumſtances of each particular caſe. For 
my part, I think there is but one juſt aud practical obſer- 
vation on this ſubject in either of their works: That, what- 
ever may be the general and ordinary degree or ſymptoms 
of the diſorder in the patient, if a total inſanity be upon 
him at the time, it excludes the poſſibility of guilt or of 
puniſhmeor. This is common ſenſe, and it can de reduced 
into practice. By this rule I deſire you to try the priſoner; 
and, if you wiſh for « definition either of the Kind or degree 
of his inſanity, you will find a better one in the evidence 
before you, than in the abſtract and ſpeculative definitions 
of M'Kenzie or Hale. If you wiſh ſor the And or ſpecies” 
of his madneſs,” the witneſſes will tell you, it was of that 
kind as to make them apprehend miſchief either to himſelf 
or to others; to make him 1 un plots, aud 1 
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and danger from all around him, particularly his beſt friends, 
which Dr Monro told you was the never- failing — 

ſtrongeſt ſymptom of entire madneſs. It was of that kind 
that made Somner ſay, he had no doubt that he would 
have ſhot any perſon who attempted to ſeize him; it was 
of that kind, which made Fraſer think him“ dangeraus to 
* mankind.” Deſcriptions like theſe, from perſons who 
witneſſed his behaviour, are worth all the diviſions and de- 
 finitions of the learned Lord, and his two learned authors. 


If you wiſh for the degree of his diſorder, it is in ſome 
meaſure implied in the above deſcription of its kind, and 
can be further read in the advice which every perſon gave 
to confine him, and in the preparations which the family 
had actually made for coercion, Indeed, his madneſs ſeems 
to have paſſed degrees, and to have arrived at its criſes, as 
Fraſer emphatically termed it. 


Tf therefore, Gentlemen, you are ſatisfied, from a re- 
view of the evidence, that his caſe does correſpond with the 
above deſcription of it, you will acquit the priſoner, although 
vou ſhould not find his caſe to agree exactly with the pre- 
ſumptuous definitions of the lawyers : Preſumption indeed ! 
to attempt to trace the infinite varieties of a diſordered ima- 

ination, which, even in its ſound and natural ſtate, is the 
moſt boundleſs and unfettered faculty of the human mind, 
We, Gentlemen, will purſue a humbler and a ſafer path; 
and, inſtead of endeavouring to arrange, and claſs, and de- 
6 and limit madneſs, we will endeavour to trace its pro- 
greſs and eſfects in one individual unhappily afflicted with 
It. 


1 ſhall now, Gentlemen, proteed more directly to the 


— caſe; and I wiſh firſt to call your particular attention to an ar- 


gument and admiſſion of the learned Lord, while it is freſh 
in your recollection, and of which I wiſh you never to loſe 
fight. It is deciſive of the caſe for the priſoner ; and I was 
aſtoniſhed that the learned Lord could dwell on the topic fo 
long, without obſerving the fallacy of his argument. 


He admitted that it was proved by a variety of witneſ- 
ſes, particularly the gentlemen from Englaud, that the 
priſoner 
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priſoner had been frequently deranged to a very conſider- 
able degree. But he contended, that their teſtimony muſt 


be thrown entirely aſide; becauſe, whatever was the actual 
degree of derangement to which the pannel had formerly 


been liable, his relations, who are proved to have known of 


it, did not conceive it to be total or dangerous, becauſe it 


was proved that they had never thought of taking any mea- 
ſures for ſecuring him. Now, this certainly proves, as the 
learned Lord has juſtly ſtated, that his derangement had 
never before, (except in the inſtance ſworn to by Dr Far- 
quharſon), amounted to total and abſolute inſauity That 
his diſeaſe had never before come to a cri/is, to uſe the em- 

hatical words of Mr Fraſer — That his relations were not 
afraid of miſchief from him, at leaſt to others. But, becauſe 
he never before was totally and dangerouſly inſane, could 
any perſon have juſtly concluded that he never would be 
ſo ; or is it any proof that he was not at the time of this ac- 
cident ? I admit, in the words of the learned Lord, to which 
I beg to refer you while they are freſh in your recollection, 


that his derangement on former occaſions does not appear - 


to have made ſuch an impreſſion on the family, as to ſug- 


geſt to them the propriety or neceſlity of adopting any mode 


of cqercion. I admit with the learned Lord, that the im- 
preſſion which his family had of his former attacks, is 
he beſt evidence we can have of their nature and degree. 
In this, admiſſion, I perfectly agree with my learned friend. 
I deſire to preſs it moſt earneſtly upon you, for it is an ad- 
miſſion from which I will not ſuffer him to depart. But, if 
the impreſſion which his diſeaſe made on his family on 
former occaſions, is to be evidence that he was not totally 
mad, what will the learned Lord make of the impreſſion and 
conduct of the family on the laſt occafion ? What will he 
make of the very ſame impreſſion entertained by every 
friend of the family ? What will he make of the advice 
which they received from thoſe friends, whether of the pro- 
feſſion or not? If the impreſſion which his ſituation 
made on the family is to be evidence, and it certainly 
is the beſt, then what was their impreſſion at the 'time of 
the melancholy event ? Is it not proved that every member 
of the family was convinced of the abſolute neceſſity of 
immediately ſecuring him}? Is it not proved that every 
friend who ſaw him was of the ſame opinion? Is it not 

proved 


— 
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oved that they gave the family, and in particular Sir 


r 
Francis, information of their opinion, accompanied with the 
moſt earneſt and decided advice? Was not this advice ſecond. 
ed by their medical friends, who, to the common obſerv- 
ation of mankind, added the certainty of ſcience. and ex- 
perience ? Did not this impreſſion travel with the priſoner 
from place to place ? Wherever he was ſeen, did not perſons, 
Without communication or concert, inſtantly conceive the 
ſame opinion of him ? He is ſeen in Edinburgh as early as 
the 28th March by Dr Home and Dr Farquharſon, who 
communicate their obſervatfons of his malady to each other. 
Dr Home informs Sir Francis, whe inſtantly tells him he 
had obſerved the ſame. The-priſoner goes to Gilmerton : 
his ſituation is remarked by his ſiſter, who communicates 
it to Mr Somner ; but ſhe only tells Somner what he had 
obſerved before. He goes to Mr Goldie's, who forms a 
decided opinion that he qught to be ſecured; Mr Goldie 
goes to Gilmerton to impart this opinion to Miſs Kiploch, 
who meets him only by telling him that ſhe had already 
anticipated his advice, and had ſent for Somner. Somner 
and Fraſer come to Gilmerton on the Monday morning, 
and not only adviſe, but urge and expoſtulate with them 
on the neceſſity of ſecuring him. At laſt, on the fatal night, 

er ſends from Beanſton a meſſage by Reid, to ſend u 
all the ſervants for that purpoſe ; and Reid, in the v a 
of delivering the meſſage, is frightened by the priſoner's ap- 
pearance. In the courſe of the evening, M*Millan interpaſes 
with ſimilar advice, and obtains permiſſion to write for 
Somner ; and how does he write? he writes as of a matter 
perfectly familiar, and of which they were all perfectly 
aware, He deſires him to come immediately, and bring 
with him what tis neceſſary. Does this appear vague and 
Inexplicit to Somner? Is he at any loſs to interpret it ? 
No; and how does he interpret it? he underſtands it at 
once to mean a keeper and a ſtrait waiſtcoat; ſo well did he 
know what the family thought, and what they had intended 
to do. When he comes with the apparatus, does he retract. 
his advice, or do the family alter their opinion? Is their 
« impreſſion,” to uſe the learned Lord's favourite word, 
altered or dimini ? No; Somner continues to adviſe, and 
they to reſolve ; not ſatisfied with the aſſiſtance in the 


houſe of three or four men ſervants, befides a poſt-boy from 
Haddington, 
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Haddington, they ſend for three labourers from the farm. 
Here is another impreſſion for the learned Lord, an impreſ- 
fion of danger, as well as of. neceſſity. They muſt have 
* ſeen ten thouſand circumſtances in his behaviour, which 
cannot be conveyed to you by deſcription, before it would 
have been thought neceſſary to take ſuch precautions as 
theſe. But we are told that the farm ſervants were dif. 
miſſed, and this is given as a proof that coercion was aban- 8 
doned. If it was, the event only proves that it was moſt 
Fvoliſbiy abandoned; but the contrary is proved; it is indeed 
true, that the labourers were diſmiſſed, under the deluſion 
of a momentary calm; but is it not proved, that in a few 
minutes they were again convinced of the neceſſity of co. 
-ercion ? Is it not proved, that, after his firſt appearance in 
the parlour, the ſervants were called in, and deſired to be 
in readineſs ia caſe of his return, When he did return, and 
Sir Francis followed to ſecure him, I have no doubt that 
he expected to find the ſervants ſtanding ready to aſſiſt; in- 
deed this is clear from what, in his dying moments, he ſaid 
to Dr Home; not finding them there, he attempted it by 
himſelf, and by his other brother Alexander ; and well might 
he acknowledge, it was madneſs to do ſo. 


Such, then, was the impreſſion of the family on this oc- 
eaſion of the abſolute neceflity of ſecuring him, Had it 
been an impreſſion only, I ſhould have maintained it to 

be good evidence, even although, from falſe delicacy or 
other motives, it had never gone beyond an impreſſion. But, 

in fact, you ſee them ſo perfectly ſatisfied that their impreſ- 

ſion was right, that they proceeded to act upon it, by mak- 
ing moſt wiſe and ſalutary preparations, and then ſpoiling 
all by an injuditious and ineffetual attempt. 


But their attempt, though fatal to themſelves, is ſufficient 
for me, lt is better than even the learned Lord's “ im- 
© preſſion;” and proves to demonſtration, that they were ful. 
ly ſatisfied of the truth of the opinion they had formed, 
both on the degree of his derangement, and the neceſſity 
of coercion. : 


And now, Gentlemen, in the face of all this evidence, in 
oppolition to the opinion of every friend who ſaw him; in 
| oppoſition 
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oppoſition to the advice of every profeſſional perſon conſults 
ed on the occaſion ; in oppoſition to the impreſſion of the 
family, to the attempt of Sir Francis; you, fitting here 

wanting the ſtrong evidence which they had, his eyes, his looks, 
his geſtures, his tones, his wholedemeanour ; you fitting here, 
I ſay, are defired preſumptuouſly to determine, that all, all 
were miſtaken ; that the priſoner was not mad, and coercion 
not neceſſary; and this you are defired to do; - Why? Be- 
cauſe he killed his brother! Wonderful concluſion ! If any 
thing was wanting to confirm the evidence ariſing from the 
opinion of the family, that fatal event puts it beyond doubt. 
If it could be doubted whether Sir Francis too thought 
him totally deranged; I anſwer, he has ſealed his opinion 
with blood. They had been taking precautions all night 
againſt danger and miſchief from the N ; and, when 
the dreaded miſchief happens, it is given you as a proof 
that their precautions were unneceſſary; admitable logic! 
That they apprehended danger is clear. Why? They have 
told you becauſe they thought him mad; the miſchief hap- 
pens; and that which they dreaded as the natural conſe- 
quence of his madneſs, you are to take as a proof of the 
ſoundneſs of his underſtanding. 8 


Gentlemen, I am tired with dwelling upon this topic. 
The defence ariſing from the conduct of the family is ſuch, 
that I cannot conceive what anfwer can be made to it, 
The learned Lord, I am fare, can make none; for, the argu- 
ment was his own, and moſt ſinc ly do I thank him for 
it. For my own part, I think we have proved much more 
than we were bound to do; for, if there had been ten times 
leſs evidence of infanity by others, and in other reſpects, I 
think the conduct of the family would be evidence enough. 


Gentlemen, this leads me to put a queſtion to the learn- 
ed Lord, of which he does not ſeem ro be aware, He has 
contended that the priſoner's malady was mere melancholy 
and depreſſion of ſpirits—that he was not mad—was in the 
perfect knowledge of right and wrong—krew friends from 
foes—and was perfectly confcious of the nature of a crime. 
What then muſt the learned Lord ſay of the attempt to 
confine him ? Is he prepared to fay, that Sir Francis and 
the family were in a foul conſpiracy againſt the priſoner ? 


that 
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that they were attempting againſt him a crime little leſs 
horrible than that of which he is accuſed? Is he aware, 
that the priſoner's conduct would then have been complete- 
Iy juſtifiable ? for, if there is any crime or attempt in na- 
ture, which may be repelled by the death of the aggreſſor, 
it is a conſpiracy and attempt to confine, as a madman, a 
erſon who is not ſo. The learned Lord was not aware 
of this dilemma ; but I will relieve him from it. He ne- 
ver dreamt, more than I, of charging Sir Francis with ſuch 
2 crime ; and therefore he muit concede to me, that the 
priſoner's ſituation juſtified the means that were attempted _ 
to ſecure him, and, if ſucceſsful, would have juſtified his con- 
finement. I aſk no more; and, if the caſe had been my own, I 
would have reſted it here. But I am too much intereſted 
to omit other circumſtances, though not ſo material; and 
therefore, tired as we are, I think it my duty to proceed. 


Gentlemen, I have not yet done with the impreſſion of 
the family; the attempt of the family to confine the priſon- 
er, is not only good evidence of derangement in general; but 
what the learned Lord obſerved, of their having formerly 
neglected to do ſo, proves to demonſtration, that they never 
would have made ſuch attempt, but from the moſt over- 
_ ruling and cruel neceſſity. If the impreſſion of the family 
is evidence of the exiſtence of derangement in general, it 
mult alſo be good evidence of the meaſure of that derange- 
ment: indeed the learned Lord has ſo pleaded it, and I] in- 
treat you to keep him to his argument; I again repeat, 
that I entirely agree with him, that the circumſtance of the 
family never having. on any former occaſion taken meaſures 
for confining the priſoner, is the beſt evidence, that, in all 
the former inſtances which fell under their obſervation, they 
did not think the malady arrived at ſuch a height as to require 
coercion. 


But what concluſion is to be drawn from that cireum- 
ſtance, with reference to their conduct on the late occaſion ? 
If they did not attempt to confine him formerly, becauſe 
they did not think him ſufficiently deranged to require ſuch 
meaſures ; then, their attempting to confine him on the late 
occaſion, ought and muſt be held as good evidence that they 
did then conceive his malady to be arrived at that crifis (as 

Fraſer 
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Fraſer expreſſed it) which rendered coercion neceſſary, both 
as the means of cure and the means of ſafety. If an argu- 
ment is to be drawn from the conduct of the family, as de- 
ſcriptive of their opinions, that argument muſt be allowed 
to make for the priſoner as well as againſt him. The family, 
on former occaſions, ſays the 'learned Lord, did not think 
the priſoner totally deranged, becauſe they neither attempt- 
ed nor intended to take meaſures for ſecuring him. The 
family, on the laſt occaſion, did intend, and actually attempt 
againſt the priſoner, the moſt marked and decifive means of 
coercion; and therefore, they did, on this occaſion, conſider 
him to be totally inſane. This is ſound argument and ſound 
ſenſe, unleſs my underſtanding too be woefully deranged. 


Gentlemen, the conduct, however, of the family, becomes 
much ſtronger evidence of the meaſure and degree of the 
malady, when the nature of the diſesſe, and the feelings of 
the family, are conſide red. Madneſs is a diſcaſe, which the 
family would not be very willing to ad nit, and ſtill leſs to 

roclaim ; the fever, which was the cauſe of it, happened 
abroad, and ſeems to have been little known in this country; 
for which reaſon the family might juſtly be apprehenſive, 
that the world would conceive the malady to be of the he- 
reditary kind. I ſay, therefore, it is a diſorder which you 
will not preſume the family would be very willing to admit; 
you will not preſume that they would make any unneceſſary 
expoſure of their friend's misfortune, when they were ſure 
that the world, with a moſt uncharitable perverſeneſs, would 
turn his misfortune to the family's diſgrace. When, therefore, 
you ſee the family attempting deciſive and public meaſures 
againſt the priſoner, you may ſafely conclude that it was not 
unneceſſarily done. Noſlight, no common degree of derange- 
ment would drive them to meaſures ſo repugnant to their feel. 
ings, ſo repugnant to their intereſt. This would have been 
the fair preſumption, even if there had been no evidence of 
the feelings of the family on the occaſion ; but it is not left 
to preſumption z it is proved inconteſtably, that the family 
did know and feel how deeply their honour and their inter- 
eſt were concerned in the meaſures they were taking. Sir 
Francis ſeems to have been particularly alive to the diſtreſſes 
of their fituation, Has not Fraſer ,proved to you, that, when 
he urged him, in the garden on Monday forenoon, to —_ 
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the priſoner, (his malady, in his opinion, being then come 
to a crit, as he emphatically expreſſed it,) Sir Francis 
ſeemed much concerned: But concerned for what? Was 
it for the priſoner only?- No; A. good man like him 
could not but feel concern for a brother in ſuch a ſitua- 
tion. That would never have ſtruck Fraſer at the time, 
and till leſs would it have occurred to him to mention 
it now: but he added, that Sir Francis ſeemed to feel it 
as a family affront, Theſe were his words; and fo much 
did the witneſs confider Sic Francis's concern as arifing 
in part from that cauſe, that he has ſworn, he thought it 
neceſſary to expoſtulate with him on the ſubject, and to re- 
mind him of the variegated nature of human affairs, and the 
imperfect ſtate of happineſs below. | 


And is Sir Francis the man, whom you are to ſuppoſe would, 
within 24 hours, not only direct, but himſelf perſonally at- 
tempt, a meaſure which he conſidered thus to be affronting 
to his family, without the moſt decided and determined con- 
viction of the neceſſity of the painful ſtep which he found 
himſelf compelled to take? Still, however, you ſee that he 
could not diveſt himſelf of his feelings ; the family affront 
{till appears to have dwelt on his mind, and to have produc- 
ed that fatal irreſolution, that falſe delicacy, that criminal 
lenity, I had almoſt called it, which was the true cauſe of 
the uafortunate event. We find him directing his confine- 
ment one moment, and countermanding it the next; at one 
time ſending tor the aſſiſtance of the farm ſervants, and then 
diſmiſſing them on the moſt equivocal appearance of abate- 
ment in the diſorder, or rather on the fallacious ſymptom. 
of a temporary calm; and at laſt, when he did attempt it, 
doing it in ſuch an undecided and ineff. tual manner, as 
clearly proves the contuſion and diſorder of his own mind, 
and how much his feelings were ſtruggling with his duty. 
Had Sir Francis been as firm and determined in conducting 
the attempt, as he was convinced of the neceſſity of it, che 
priſoner might now have been bleſſing him for his kindneſs, 
inſtead of lamenting his loſs, and blaming his indeciſion, In- 
fatuated conduct! unaccountable, but on the ſuppoſition of 
a ſtruggle between his feelings and his conviction : for what 
elſe could make him trifle and heſitate, after he had once 
taken his reſolution, but his extreme averſion to incur this 
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family affront! But, however fatal that irreſolution was to 
him, however cruel to the priſoner, however much I may, 
as a man, join with the priſoner in deploring the indeciſion 
of his brother, yet, as his counſel, I did rejoice to hear it : 
it proves, beyond the power of cavil or of ſophiſtry to ob- 
viate, with what extreme reluctance Sir Francis yielded to 
the advice of his friends, and the convidtion of his own 
ſenſes : it proves how completely he muſt at laſt have been 
convinced of the neceſlity of coercion, before he brought 
himſelf to attempt it: it proves that he apprehended ſtill 
greater diſgrace to the family from his brother being at 
large, than could ariſe from his confinement : it proves that 
he did not attempt to ſecure him, till he not only ſaw that 
the affront,was unavoidable, but that cenſure and diſgrace 
would fall on him, if he reſiſted longer the conviction of his 
mind: he failed in the attempt; but the attempt proves his 
convittion, and his laſt breath bore teſtimony to the neceſ- 
fity of his conduct. 


Gentlemen, were the cauſe my own, I would leave it here. 
I can never ſtrengthen it; I cannot foreſee what anſwer can 
be made to the evidence arifing from the conviction of the 
family; if there were no more in the cauſe, I muſt prevail; 
prevail, by the admiſſion of the proſecutor himſelt, for the 
evidence ariſing from the conviction of the family, was his 
2715 argument, and I have only made the proper application 
ot it. 


But, Gentlemen, on the part of the priſoner, we have 
gone a great deal farther ; you have the cleareſt proof of 
the opinion of the family, and you have your notes before 
vou; I deſire you to ſay, if either there, or in your memo- 
ries, you can find one circumſtance, tending even to a ſuſ- 
picion, that the opinion of the family was wrong, that their 
meaſures were unneceſſary, that the priſoner was not in- 
ſane : I know you cannot; on the contrary, I could prove 
to you, that every one circumſtance, which has appeared in 
evidence, tends more ſtrongly than another to juſtify the 
opinion of the family, and to prove the priſoner's complete 
inſanity, liad the conduct of his Iriends been leſs convincing 
on the ſubject. 
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I will not weary you, Gentlemen, by detailing the evi- 
dence, becauſe, I think I ſee that you are already with me; 
allow me only to recall to your recollection the leading 
circumſtances of the caſe. Firſt let me aſk you, Gentlemen, 
is there any thing zmprobable in the allegation that the 
priſoner was inſane? Was he an unlikely perſon to be in- 
ſane ? Or was he not juſt ſuch a man, as, to uſe his father's 
prophecy of him, would one day be confined ; had not in- 
fanity become in him an habitual diſeaſe ? Was not his 
ſyſtem prediſpoſed, I think they call it, to this diſorder ? 
Had it not a moſt adequate and melancholy cauſe ? Will it 
be ſaid that a Weſt India fever does not often leave behind 
it occaſional derangement? Will it be ſaid, that it did not 
do ſo in the preſent iuſtance? Look back upon the evidence 
of his brother- ſoldiers, who firſt diſcerned the effects of the 
diſeaſe; a body of evidence, which I was not at all ſurprized 
to hear the learned Lord deſire you to lay out of view. 
Mark the progreſs of the diſorder ; has it not been proved, 
that his family and friends thought it growing on him? 
Did it not once before end in confinement ? and is it ſo ex- 
traordinary that it ſhould end in it again? Is it not natural, 
nay, is it not proved to you, that repeated attacks of inſani- 
ty weaken and unhinge the mind? Is it not known, that 
the mind in that ſtate preys upon itſelf, and that every at- 
tack of the diſorder is in itfelf, in ſome degree, a cauſe of 
its return? Are you ſurpriſed to find inſanity, even with- 
out a cauſe, in one who had been occaſionally fubje& to it? 
Are you ſurpriſed to find a total inſanity, in one who had 
been often partially deranged ? But has not the cauſe of 
the preſent attack been proved ; or, at leaſt, has it not been 
traced back to a ſtroke which his mind had very lately re- 
ceived ? Within leſs than two months of the accideat he 
had loſt his father ; it is proved that he loved him with 
the moſt-filial piety ; it is proved that he paid him uncom- 
mon -attention during his laſt illneſs ; it is proved that he 
was extremely affeQed by his death. Were it neceflary, I 
might argue that this is no trifling ingredieat in this cauſe ; 
a man who has ſhown ſuch warmth of affection for an aged 
parent, at a time when thoſe inſtinas are ſuppoſed to be 
much eſkaced, is not the man, whom, in two ſhort months, 
you would expect to find the wiltul murderer of his bro- 


ther. I have no occaſion, however, for an argument like 
this, 
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this, and therefore ſhall not dwell upon it; but it is peoved 


that he was uncommonly affected by his father's death: 
Gentlemen, we have all, ſuffered the loſs of dear relations ; 
I hope we too have felt all that nature ought to feel. But, 
we met thoſe afflictions with ſound minds and vigorous 
underſtandings ; ; we were capable of receiving the conſola- 
tions of buſineſs, of pl:iloſophy, and of religion, and of al- 
lowing them all their proper force; we gradually reſumed 
our reliſh for friendſhip and fociety, and were comforted : 
but can any of us pretend to ſay. what effects ſuch afflictions 
might have had upon us, if we had met them with a mind, 
weakened, unhinged, and ſhattered by previous calamity ? 
had inſanity been lurking in our ſyſtem, can we ſay, that 
ſuch affliction myght not have called it into action? That 
it did ſo with the priſoner, is proved beyond a doubt: It 
produced, at firſt, as was moſt natural, uncommon depreſſion 
of ſpirits, not mereſordinary grief, but what the proſecutor 
himſelf admitted, id amount to real, but partial derange- 
ment; this was followed by an uncommon agitation of the 
nervous ſyſtem, not ariſing from intoxication (as it ſeemed 
once attempted to be proved, though it has been fince aban- 
doned,) but from the progreſs of his diſtemper ; this was 
accompanied with a reſtleſsnefs, an incapacity to remain 
any time in one place, and a defire to wander and hurry 
about, which would of courſe increaſe the agitation and ir- 
ritability of the ſyſtem, till, by a complication of cauſes, it 
ended in the delirium and inſanity which is our preſent de- 
fence. Is there any thing unnatural in this? Does the ef- 
fect not correſpond with the cauſe ? Is not the diſorder juſt 
what you would have expeQed, from a mind ſo previouſly 
unhinged? Were not the conſequences juſt what you would 
Have expected from a mind ſo totally deranged ? His friends 
and family thought him dangerous both tohimſelf and others ; 
had the miſchief happened to himſelf, as it is too plain he 
intended, who would have been ſurpriſed ? But is it leſs ſur- 
prifing that it ſhould happen to another ? Both were equally 
dreaded by his family; elſe why bolt their doors, and why 
ſo much preparation of aſſiſtance when it was reſolved to 
ſeize him? The triends apprehended danger from his inſa- 
nity, and when the danger happens, which they dreaded, 
it is given you as evidence that their fears were vain ; amaz- 
ing concluſion | That the very circumſtance, which, if there 


were 
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were any doubt of his inſanity, is of itſelf almoſt enough to 
prove it, ſhould be confidered as throwing doubt and per- 
plexity on a caſe, in which every ſoul concerned has told 
you that they had none; every witneſs who ſaw him re- 
cently before have told you, that they dreaded miſchief from 
his inſanity ; the miſchief happens, and then the inſanity is 
denied ! 


I think, then, Gentlemen, I have ſhown, that the opinion 
of his family is completely corroborated by the probabili- 
ties of the caſe ; and that both the diſorder itſelf, and the fa- 
tal effects of it, are exactly ſuch as were to be expected 
from the previous habits and fituation of the priſoner's 
mind, unhinged by diſeaſe, ſhattered by repeated attacks of 
derangement, and at laſt ſhocked by a grievous and recent 


affliction. | . ' 


Let us now enquire, Gentlemen, if the ſtate of his body, 
if his actions and his conduct correſpond with the opinion 
which his family had formed. 


On the ſubject of the ſtate of his body, ſome queſtions 
were put at an early period of this cauſe, by two gentle- 
men of the jury, who from thoſe queſtions I perceived 
were gentlemen of the profeſſion.” I am not myſelf quali- 
fied to judge, whether the circumſtances they alluded to are 
or are not proper and deciſive ſymptoms of derangement. 
But I conclude that they are good judges ; and I defire you 
only to judge of the priſoner's condition by the queſtions 
which they put. One ot them put this queſtion to Mr Somner, 
If want of ſleep, and an uncommon capacity to reſiſt the 
calls of hunger and the impreſſions of cold, were not uſual 
and decided ſymptoms of inſanity ? Mr Somner, told you, 
that his experience of the diſeaſe did not enable him to 
give a decided anſwer. Still leſs does mine, although I 
certainly have heard, that thoſe are uſual and ſtrong marks 
of madneſs. I prefume at leaſt that the gentleman thought 
ſo, who put the queſtion, 


Let us now then examine his ſituation, with a view to 
this queſtion, and ſee what anſwer it ſuggeſts. 


As 


( 142 ) 


As to want of ſleep, it is proved beyond all controverſy; 
that this was his conſtant complaint. Miſs Kinloch has 
proved, that on Sunday he was wandering the whole night 
up and down the houſe of Gilmerton, from room to room, 
and toſſing himſelf on every bed. When his brother and 
M*Millan ſaw him at Haddington on Monday, at the time 
when Somner brought him to the inn, it is proved, that 
when his brother aſked him how he did, he anfwered, ** Oh, 
* Sandie, I am very ill, I cannot fleep.” It is proved, that 
late on Monday evening, he made his efcape from them, 
as they were carrying him to Gilmerton ; and it is alſo clear 
that he had wandered in the woods all that night. It is 
therefore eſtabliſhed, that, for two nights at leaſt previous to 
the accident, he had not cloſed his eyes, beſides the conftant 
complaint of want of fleep, to which he had been previoul- 
ly ſubject. Walker at Beanſton, indeed, ſeems to think 
that he flept ſome hours while in his houſe ; I thiok this 
extremely doubtful, from the condition in which Walker 
found both the priſoner and his room, when he went up to 
waken him. But let it be held that he flept at Walker's, 
I will yield that to the. proſecutor ; but ſtill it is proved, 
that want of fleep was his conſtant complaint. It was pro- 
bably both the cauſe and the effect of his diſeaſe ; and, if he 
did ſleep at Beanfton, and yet awoke in the putrageous ſtate 
which Walker and Reid have deſcribed, it only proves 
more ſtrongly the ſettled and ſerious nature of his malady, 
which gained ground, notwithſtanding a comfortable ſleep, 
the moſt likely and cffetual means of producing an abate- 
ment. Whether, therefore, he flept or not, is indifferent to 
me; if he ſlept, and yet awoke moje deranged and outra- 
geous than ever, the more violent and decided muſt be his 
inſanity, If he did not ſleep, then it accounts for the de- 
gree and progreſs of the diſeaſe. But for me it is enough 
to ſhew, that want of fleep was his conſtant complaint, and 
that, in fact, he had not cloſed his eyes on Sunday and Mon- 
day night. Follow him to Gilmerton, and you will find 
the ſame complaint, When Sir Francis had ſeen him to 
his room, and aſked him how he did, he anſwered him by 
complaining that he could not ſleep nor reſt ; and, in point 
of fact, you find that he was ſpending that night in the 
fame reſtleſs and agitated ſtate as the two preceding, for, at 

three 
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three in the morning, when the accident happened, he had 
not cloſed his eyes, and was wandering through the houſe. 
If then, Gentlemen, want of ſleep be a ſymptom of inſanity, 
as I do believe it to be, both from my own information, 
and from the queſtion put by one of yourſelves, I think it 
is proved in this caſe yo no ordinary degree. But I alfo 
believe that want of fleep is not only a ſymptom of inſani- 
ty, but contributes powerfully to the progreſs and violence 
of the diſeaſe ; in which caſe, this circumſtance acquires ad- 
ditional importance, and fully accounts for the diſorder 
having made ſuch rapid progreſs in ſo ſhort a time. 


Now, as to his reſiſting the calls of hunger, we could 
have brought complete evidence on this ſubject, if our 
fatigue had admitted of it; for, we have every perſon in 
waiting in whoſe houſe he had been for at leaſt a week be- 
fore. But enough is proved, to eſtabliſh that one of his 
ſymptoms was a total want of appetite. Dr Home and 
Dr Farquharſon have proved, that a total want of appetite 
was one of his complaints ſome time before he left Edin- 
burgh ; and, to come nearer the fatal event, I think you 
have every reaſon to believe, that he had not taſted food 
for at leaſt 48 hours preceding. Mr Goldie has proved to 
you, that he arrived at his houſe from Dunbar about half 
paſt three on Sunday ; conſequently his laſt meal that day, 
mult have been his breakfaſt at Dunbar. He refuſed to 
eat at Mr Goldie's ; and, though he aſked for a little toddy, 
that witneſs hes told you that he was unable to carry it to 
his head. He remained with Mr Goldie near two hours; 
and, before he arrived at Gilmerton, it is proved that dinner 
was over, that he refuſed to eat, and in fact he took no- 
thing but a little brandy and water that night. On Monday 
morning it is clear that, inſtead of food, he had taken poiſon, 
to counteract which, he was made to drink ſeveral gallons of 
hot water, a circumſtance which would add to the debility of 
his ſyſtem. He left Gilmerton on Monday about two; and, 
after going half way to Edinburgh, he returned to Had- 
dington, where Somner brought him to his brother and 
M Millan, and there it is proved that he could not eat; 
although preſſed to do it ; at night he made his eſcape from - 
the chaiſe, and, after wandering in the woods all night, 
838 arrived 
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arrived at Walker's at Beanſton about five in the morning z 
and Walker has proved that he had nothing there but a 
fawcer full of tea; ſome toaſted bread was brought, but he 
could not cat it; from that he went home to Gilmerton, 
when it is proved, that though he once aſked for meat, wy 
could not cat it when it was brought, - | 


* 


If, then, a want of appetite for food, be bee, fywptom 
of inſanity, in what ſtronger degree would yow-wilh it to 
be proved ? 


Patience of cold is ſtated as ob ſymptom ; FA you 
defire evidence of that? See him wandering all night through 
the houſe of Gilmerton almoſt naked; and, if that will not 
ſatisfy you, follow him to the woods: of Beanſton, and there 
view him, ** ftretched out and bleachipg in * northern 
* blaſt.” = 


Let, then, the Gentleman of the Jury who put that queſ- 
tion receive his anſwer, that patience of hunger, cold 
and ſleep, are ſymptoms of inſanity, and that they concurred 
in the priſoner to no ordinary res, 


So far then, J fas the opinion and impreſſion of the 
family is again confirmed by the ſtate of the natural func- 
tions and appetites of the body, as wan as the tenor of 
his mind. 


Now, look to his actions and his conduct, to his demea- 
nour and whole behaviour, from which every profeſſional 
man has told you that inſanity is moſt eaſily perceived. 
But alas! Gentlemen, all theſe circumſtanccs, which made 
ſuch impreſſion on the witneſſes, are loſt upon us. De- 
ſeription fails us here; language cannot deſeribe looks, and 
geſtures and demeanour ; z there is indeed a language of the 
cye, but it can be expreſſed only by the eye, and, when 
that is not ſeen, the impreſſion cannot be conveyed. Lou 
have indeed been told of the wildneſs of his looks; but you 
cannot conceive this by deſcription, nor can you underitand 
the degree of ee otherwiſe than by its 2 on thoſe. 

wha 
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who ſaw it, they believed him, from his looks, to be totally 
deranged, and you muſt believe hem. 


As to his geſtures and demeanour, turn to the evidence of 
Fraſer, of Walker, of Reid, and Somner. I will not follow 
them minutely, But you cannot have forgot Fraſer's deſ- 
cription of his loading the blunderbuſs on Monday forenoon. 
But ſurely the loading of a blunderbuſs or piſtols, by a 

rſon juſt, ſtepping into his chaiſe for a journey, is in 
itſelf neither an uncommon nor a terrific occurrence ; and 
yet Fraſer told you he was in the greateſt alarm, and ex- 
peed every moment to ſee the blunderbuſs levelled at him- 
' ſelf. What alarmed him, I ſay? Not the mere loading 
of the blunderbuſs. But he had marked his mad demean- 
our. It was his eye, his looks and geſtures, the terrible 

agitation of his whole frame, which was ſoon afterwards 
obſerved by Somner, even when - the priſoner was half 
concealed y his chaiſe. All theſe things gave both 
theſe gentlemen the moſt decided conviction of his inſanity ; 
and their opinion ought to carry conviction to you, for it 
is their opinion in this caſe to which you ought to give 
weight, and not to their deſcription, which can give no 
adequate idea of his condition and behaviour, | 

Recollect alſo the numberleſs ' circumſtances to which 
Lomner has ſworn, Begin with the ſcene at Haddington ; 
view the priſoner wandering from the room to the yard, 
from the yard to the garden, from the garden to the ſtreet, 
from the ſtreet back to the room, in ſuch a manner and 
ſuch a condition, that you ſee it was thought neceſſary to 
give the oftler orders to watch him. See him next on his 
road to Gilmertan, whither his triends were carrying him 
for the beſt of purpoſes, making his eſcape from the chaiſe 
in the middle of a dark and dr-ary night. From what and 
to what did he eſcape ? He eſcaped from his beſt friends, 
from thoſe who meant his good, from his ' only means of 
cure, to wander in the woods of Beanſton, and dwell with 
the beaſts of the field. And yet this is the know- 
ledge of good and evil, of friend and foe, which you are 
deſired to believe, although I obſerved that the proſecutor 
never once ventured to put thoſe queſtions, after the remark 
which I made upon them during the examination of Mc 


Somner. 
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But let me proceed with the depoſition of that gentleman, 
Follow him on the fatal night, and you will find his ac- 
count of the priſoner's behaviour pregnant with innumer- 
able proofs of the moſt decided inſauity. His perpetual 
reſtle ſſneſs, his incoherent converſation, his threats to ſhoot 
Somner at the head of the ſtairs, his affection for Sir Fran- 
cis at one moment, his ſuſpicion that he had poiſoned him 
the next, his wandering through the houſe kaif naked, and 
laſtly his frantic and outrageous geftures, when he came 
down to the parlour firſt, when the final reſolution was 
taken to ſecure him, and again at the time of the infatuat- 
ed and ineffectual attempt. eee o un 


If theſe circumſtances in his conduct are not thought ſuf. 
ficient to ſupport the opinion attempt and of the family, 
turn to the evidence of Walker and of Reid, and you will 
find abundant confirmation ; I will not repeat what they 
have told you; they were among the laſt witneſſes, and 
I ſaw the ſtrong impreſſion which their evidence e made on 
the whole Court: one circumſtance only I will mention, 
the viſion of the light from Heaven and the burning bulk ; 
viſions ſuch as this, are the conſtant eſtes of a diſordered 
imagination, and the horrors of them never tail to increaſe 
the inſanity by which they are produced, OR 


I leave the reſt of Walker and Reid's evidence to your 
own recollection; I am ſure it made a ſufficient impreſſion 
on you, and I think I may venture to ſay, that not one of 
you would have changed places with them, to be Loid of 
the Britiſh Empire, | | | 


But, Gentlemen, extend your views beyond the fatal 
event, and you will fiad that the impreſſion of the family 
continued exactly the ſame ; What was their firſt inſtinc- 
tive movement? Was it to apprehend a felon? No; It 
was to ſeize, overpower, and ſecure a'madman , it was to 
carry into execution the attempt which Sir Francis had ſo 
egregiouſly miſmanaged, in ſhort it was ta apply the ſtrait 
waiſtcoat, and thus, in the ſtrongeſt manner, eſtabliſhed 
the opinion of the family on the nature of the deed, 


From his behaviour, however, after the accident, the 
learned Lord has drawn the only thing like an argument in 
© | | 1upport 
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ſupport of the proſecution ; he argued, that he could not be 
inſane, becauſe, after the event, he recollected what he had 
done; but, Gentlemen, that by no means diſproves his in- 
ſanity.” The moſt complete infanity is not attended with a 
total loſs of memory; elſe how could madmen remember 
their keeper, and thoſe circumſtances which make them 
ſtand in awe of him, Nay, in ſome points, the memory of 
madmen is maſt perfect and tenacious ;, they never forget an 
injury, they never forget their revenge; but, Gentlemen, 
the recollection which the priſoner ſhowed of the fatal event, 
muſt be taken altogether, and then the argument founded 
on it falls inſtantly to the ground. How did he recollect 
the event? Did he recollect it as it really happened? Did 
he recolle& it unconnected with thoſe frantic notions which 
he had previouſly conceived ? What did he ſay to the ſervants 
who ſeized him? he called out to them to let him alone, for he 
td not an hour to live: Does not this prove that he was ſtill 
under the impreſſion, that his brother had poiſoned him? Re- 
member too, what he ſaid to Mr Goldie, That he had been 
poiſoned, and that there was a deliberate plot to murder 
him that night, and that what he did was in ſelf-defence. 
And yet this is the recollection from which the learned 
Lord would infer the ſoundneſs of his underſtanding. Dr 
Monro, however, who knows a little more of inſanity than 
either of us, gave you his opinion, that ſach groundleſs, jea- 
loufies and ſuſpicions againſt friends and relations, was a con- 
ſtant and certain mark of perfe& madneſs. What the priſoner 
theretore ſaid of the event, muſt be conſidered more as the 
creation of a difordered imagination, than the impreſſion of a 
ſound and ſane memory. But, ſays the learned Lord, we find 
him perte&tly recollected a te days afterwards in Haddington 
jail; and he ſeemed to treat ſo rapid a recovery as impoſſible. 
But, firſt, I deny that he was perfectly recollected. He may 
have been {1 at times ; but Dr Farquharfon has expreſsiy told 
you that he found him often very inccherent; As to his ra- 
pid and perfect recovery, | wonder in what part of the 
poet the learned Lord tound that; De Monro, and Me 
el}, indeed, who viſited tim only tor a fey minutes once 
or twice a-week, did not obſerve mſanity z but they moſt 
candidly and ſ:rentifically told you, that this could afford 
no proof that he might rot be often incoherent at otber 
times; accordingly Drs Hume and Farquharſon, who ſaw 
h hun 
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him daily, ſometimes twice or thrice, have told y * that he 
continued to be frequently deranged,; nay, did not he once 
1 in ſo, outrageous a mow as to, determine Major 
P78 never to return to ſee. him? did not he ſay ſo to 
ome, as they went down the ſtairs of the priſon ? aud 
45 not the Doctor anſwer, that it would be abſolutely ne- 
ceſſary to apply the ſtrait waiſtcoat, if he continued equally 
outrageous ? What, the efore, could the learned Lord mean 
y a rapid recovery? That, in ſome, ſhort time, be grew 
comparatively better; that now, at the diſtance of two 
months, he 1s, thank God, as well as his grief, and ſorrow, . 
and anxiety, will permit him, is true; But that his, recovery 
was ſo rapid and extraordinary as to throw;doubts even on 
the exiſtence of his diſorder, I am cure that. Ja en who 
hears me will believe. 91. 


But the learned Lord, in this, fell into 2 waniſeſl i AIR 
fiſtency ; he has now argued that he could not be very, much 
deranged at the fatal moment, becauſe he became ſo ſoon 
well; but the learned Lord was pleaſed, in another part of 
his ſpeech, to make a much more rapid recovery for the 
priſoner, than that which he has treated as impoſſible, | He 
ſeemed very candidly to admit, that his behaviour at Wal- 
ker's at Beanſton was ſuch, that, if he had committed miſ- 
chief on him, it could not have hn murder, on account of 
his inſanity.— This was about fix o'clock in the afternoon ; 
and yet, by three next morning, that is in nine hours, he 
ſuppoſes ſuch a rapid recovery as to make that murder then, 
which would have been madneſs at Beanſton. This is a cure 
infinitely more wonderful, than the priſoner's recovery! 


I will not, Gentlemen, dwell a inſtant on the caſe of 
Lord Ferrers.—It agrees in no point with this, but that the 

word madneſs occurs in both ; Lord Ferrers did not fail in 
proving that he had been occaſionally deranged, but he fail- 
ed totally 1 in proving that he was deranged at the time, or 
rather it was clearly proved that he was in his perſect 
ſenſes ; but we have not only proved previous derangement 
to no light degree, but a deranzement at the time, gradually 
Increaſing till it ended in a criſis of delirium ; Lord Ferrers 


was proved to have aQed from the moſt determined re- 
venge, and to have laid his ſchemes in the moſt deliberate 
manner ; 


0 


mamer; while, previous malice in the priſoner here, thou gh 
once attempted to be proved, is now expreſsly given up; 
and; as for deliberation, it is abſard to talk of it. In ſhort, 
while juſtioe and law exiſt, the caſes of Lord Ferrers and o 
the priſoner! will ever be regarded as in exact oppoſition and 
contradiction to each other. | 5 wn 
v4 cund Dal 1107 28 1 y i. Fe 8 : | on * K 
I think-I aw how, Gentlemen, drawing to a concluſion. 
I-think-1 have marked the great and leading features of 
this caſe, to which it is proper for you to dire& your at- 
tention ; many things I have no doubt omitted; ſome. in- 
deed I have omitted by defign, for I wiſhed not to diſtract 
your attention from ehe leading circumſtances of the caſe; 
andy relying on the goodniefs of my cauſe, I wiſh you to 
retire, before you are completely exhauſted; for, the ſound- 
er your judgment. the more certain my ſucceſs. I am in- 
deed confident. It is not uſual for a counſel to deliver his 
own opinion, nor perhaps is he entitled. But the example 
has been ſet me, and perhaps even my opinion may carry ſome 
weight and authority along with it; perhaps alſo I owe it 
in juſtice” to the priſoner, for having once liſtened to the 
calumnies againſt him; with truth then and pleaſure I can 
ſay, that the very firſt day's enquiry which I made into his 
caſe, effaced the prejudices J had conceived, My opinion 
has every day grown ſtronger in his favour ; and now, lay- 
ing my hand upon my heart, and as J hope for mercy at 
the throne of heaven, I can ſay, that, in my conſcience, I 
believe him innocent. | | 
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That Sir Francis K inloch was killed by the hand of the 
el, is proved beyond a doubt ; you have therefore to 
tor the defence on bis part ſet up. Now, it. will oc- 
cur to any man of ſound ſenſe and judgment, that there are 
different degrees of inſanity. „ 


If a man is totally and permanently mad, that man cans 
not be guilty of a crime; he is not amenable to the laws 
of his country. There is no room for placing the pannel 
in that predicament ; for, as a perſon, totally and abhſolutely 
7 is not an object of puniſhment, ſo neither is he of 
rial SS 4 a 


The next inſanity that is idee in our law bei is 
one that is total but temporary. When ſuch a man com- 


mits a crime, he is liable to trial; but, when he pleads inſa- 


nity, it will be incumbent on dim to prove that the deed 
was committed at a time when he was 2Qually inſane, 


There is ſtill another ſort of diſtemper of mind, a partial 
infanity, which only relates to particular ſubje&s or notions ; 
ſuch a perſon will talk and act like a madman upon thoſe 
matters ; but ſtill if he has as much reaſon as enables him 
to diſtinguiſh between right and wrong, he muſt ſuffer 
that puniſhment, which the law infl.Q; on the crime he hos 
committed. You have therefore to conſider the ſituation 
of the panne}, whether his inſanity is of this laſt kind, or 
whether he was, at the time he committed the crime, total— 
ly bereaved of reaſon. For, if it is your opinion from the 
evidence, that he was capable of knowing that murcer was 
a crime, in that caſe you have io find him guilty, 


Gentlemen, this is a queſtion of ſome nicety. Yeu have 
the teſtimony of certain witneſſes, that he was correct and 
coherent in hi, anſwers ; and you have, on the other hand, 
evidence that he was totally deranged by a fever in the 
Weſt Indies. In regard to a later period, the conduct of 
the family with reſpect to him, is alſo to be conſidered. 


It 


6 


It has been obſerved for the proſecutor, that no ſteps 
were taken to ſecure him,. till juſt before the accident 
happened, whence it is attempted to be inforced, that 
the family thought his diſorder only a fort of melan- 
choly, and not a derangement of ſueh degree as required 
confinement. I muſt ſay, that if this event had taken 
place eight days ſooner than it did, this circumſtance would 
have come with, very great force againſt the pannel ; but, 
in the actual circumſtances of the caſe, it comes with more 
force in his favour, atid is a conſideration of weight 

his fide. For, it is proved that a nurſe had actually been 
provided to take care of him, and a ſtrait waiſtcoat prepa- 
red to pur on him; and pity it is that this plan was not 
timeouſly put in execution. | | 


Gentlemen, I ſhall not take up more of your time. You 
will conſider the evidence well, and decide according to 
your conſciences. If you are convinced that he knew 
right from wrong, you will return a verdi& of guilty, On 
the other hand, it it ſhall appear to you that he was not ' 
able to diſtinguiſh between moral good and evil, you are 
bound to acquit him. But Gentlemen, I think that, in all 
events, a verdi& of not guilty, is not the proper verdi& 
for you to return. I think you ought to return a ſpecial 
verdict, finding that the pannel was guilty of taking the 
2 of his brother, but fiading alſo that he was inſane at 
t time. 5 *% 418 » 5 , 171 11 v. 1 
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It was upon Tueſday morning «bout ſeven o'clock when 
the Lord Juſtice Clerk concluded his ſpeech. His Lord- 
ſhip propoſed, that the Court ſhould adjourn, after appoiot- 
ing a time for receiving the verdict: But, on a ſuggeſtion 
from one of the Jury, (in which the relt concurred, after 
converling together in a whiſper, for a minute- or ſo,) the 
Court agreed to fit until the yerdi& ſhould be returned. 
The Jury were accordingly incloſed ; and, after being abſent 
about 35 minutes, again appeared in Ccurt, with a ver- 
. dit written cut in the following terms, 


Tux VERDICT, 


At Edinburgh the 30th June, 1795, 

The above aſſize having incloſed, made choice of th 
ſaid Andrew Wauchope of Niddry Mariſchal to be 
Chancellor, and of the faid Elphingſton Balfour to be their 
clerk ; and, having conſidered the criminal indictment raiſed 
and purſued at the inſtance of his Majeſty's Advocate; forhis 

Majeſty's intereſt, againſt Sir Archibald Gordon Kinloc 

of Gilmerton, Baronet, pannel, the interlocutor of relevan 
cy pronounced thereon by the Court, the evidence adduced 
in proof of the indictment, and evidence adduced in excul- 
tion, they all in one voice find it proven, that the pan- 
nel killed the deceaſed Sir Francis Kinloch of Gilmerton, 
Baroner, his brother-german, in the way and manner 
mentioned in the Indictment; But find it proven, that, at 
that time the pannel was inſane, and deprived of his rea- 
ſon. In witneſs whereof, their ſaid Chancellor and Clerk 
have ſubſcribed theſe preſents, in their names, and by their 


appointment, place and date aforeſaid, | 
AxDREw W AvucnoPr, Chancellor. 
ELPMINGSTON BALFOUR, ' 


This verdict having been recorded, and read by 
the Clerk of Court, the Jury were diſcharged, 
and the Court adjourned till Friday the third of July. 
From that day, however, their Lordſhips again adjourn- 
ed till Friday the tenth of the ſame month; and then, on 

| account 
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account tor Court of Seftion's fitting later than what had 


been exp<Red, a further adjournment took place till the 
WES . 


nedasſlay. July 15.1795. 
The Court met between ten and eleven o'clock in the 
forenoon, when, after the uſual proclamation had been 
made, the Clerk of Court was deſired to read the verdi& 
of the Jury. Lhe Lord ſuſtice Clerk, as Preſident, then 
called upon the other Judges who were preſent to deliver 
their opinions; whe ch they did feriatim, according to their 
leniority, 


Lord Eftgrove. The Jury, in this melancholy cafe, 

ve returned a diſtinct verdict, by which “ they, all in 

me voice ſind it proven, that the patmel killed the de- 
eaſed Sir Francis Kinloch of Gilmerton Baronet, his 
8 brother german, in the way and manner mentioned in 
« the indictmert; but find it proven, that, at that time, 
the pannel was inſane, and deprived of his reaſon.” It is 
now to be conſidered by the Court, has mult be the le- 
gal confequepces of this verdict. 


The erime charged againſt the panncl in the indict- 
ment, is the crime of murder, which, being one of the 
deepeſt dye, and azzravated in this caſe by the near re- 
lation between the purties, is indeed hardly credible to 
have been committed by any perfon endowed with the 
feelings and faculties of the heart and underſtanding ; and 
we have here concluſive evidence rom the verdid (which 
is our rule) that although the ſhocking deed of killing was 
committed, yet the perpetrator was at the time, by the 
wlll of God, deprived of that well inveluable giſt 11 
lon, the diltinguthing bleſſing and ornament of the human 
kind, In this milerable ſituation, could he be guilty of 
murder! | apprehend that he* could not: Becauſe the 
c{l/hce of a crime conkitts in the animus, and inter tion of 
ne committer, contidered as a free agent, and in capacity 


1 of 
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of diſtinguiſhing between moral good and evil. A human 


creature deprived of reaſon, and diſordered in his ſenſes, 
is {till an animal, or inſtrument poſlefling ſtrength and abil- 
ity to commit violence; but he is no more ſo than a mere 
mechanical machine, which, when put in motion, per- 
forms its powerful operations on all that comes in its way, 
without conſciouſneſs of its own effects, or reſponſibility 
for them. In like manner, the man under the influence 
of real madneſs, has properly no will, but does what he 
15 not conſcious or ſenfible he 1s doing, and therefore can- 
not be made anſwerable for any conſequences, On this 
ground, I am clearly of opinion, that the pannel is not an 
object of puniſhment, and that he mult Le aſſoilzied from 
the charge of murder, for which hc has been tried by a molt 
intelligent and reſpe&able Jury of lus country, whoſe 
verdict neceſſarily imports ſuch an acquittall. 

But, ſhould your Lordſhips agree with me in that opi- 
nion, it will not altogether exhauſt or terminate the bu- 
ſineſs; eireumſtanced as it is. Your Lordſhips have fur- 
ther to ditcharge the duty you owe to the country, or 
to the pcople, by taking ſuch precautions for their future 
ſafety againſt ſimilur violences, as your wiſdom may di- 
rect, and to which your powers are undoubtedly adequatc. 
The unfortunate Gentleman at the Bar, has unhapply 
been, while in a ate of inſanity, the inſtrument of de- 
priving ſociety of one moſt valuable member. The ver- 
dict, in ſo ſinding, proves too well what horrid effects may 
flow from the depravation of reaſon in a perſon living at 
large: and the prof, which was adduced on the part of 
the panncl, Iikewiſe ſhows, that, during years preceding 
the fatal event, he was in various degrees, and st differ- 
ent periods, labouring under the ſame kind of mental dif- 
order, and even that (according to the obſervation 
olf ſome witneſles,) it had occaſionally attacked him fince 
his late confinement. God, then only knows what might be 
the dreadlſul contcquences of his enlargemert, and being 
ſulferel again to mix with the reſt of mankind. It 13 
your Lordthips duty to prevent, as {ar as you can, a pol- 
| 8 ibility 
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iility of any perſon's ſuffering injury by that means: and 


the various adjudged caſes ſtanding in your records, well 
known both to the Judges, and the counſel, where the 


inſanity of the perpetrator at the time of the act was 


found ſuſieient to exeem from puniſhment; do all ſhew, 
that your Lordlhips, and your predeceſſors, have, in every 
ſuch caſe, pronounced that kind of judgement, which, 
where I row fit, it is incumbent on me to ſuggeſt. 

I beg leave, therefore, to propoſe, that, while your 
Lordfhips afloilzie the parinel from the indictment for the 
crune of Murder, you ſhall ordain him to be carried from 
the bar, back to the Tolbooth of Edinburgh, and grant 
warrant to the Magiltrates of Edinburgh, therein to re- 
cetve and detain him during all the days of his life; but un- 
der this condition and exception, that, in caſe ſulficient 
caution to the ſatisſaction of this Court, ſhall be found 
acted in the Books of Adjournal thereof, under the penal- 
ty of Ten Thouſand Pounds Sterling, that the pannel ſhall 
be otherwiſe kept in ſure and ſafe cuſtody, during his 
lite, the Magiſtrates, upon ſuch caution being, ſo found, 
ſhall be authoriſed to deliver over the perſon of the pan- 
nel, into the hands and cultody of ſuch of his friends as 
may have given that ſecurity, who will, of courſe, be en- 
titled to receive and detain him in cuſtody accordingly, 


Lord Swinton. The verdict has left no room for an 
diſterence of opinion in the Court. It has found the pri- 
ſoner inſane, aud deprived of his reaſon at the time of 
this fatal deed, - and therefore not guilty of the murder 
libelled. A perſon in the predicament itated by the ver- 
dict is inconſcious of the diference between moralgood and 
evil, and is not an object of puniſhment, Punithment is 
intended for example ; but a perſon infane can have no 
deligu ; and to punith him can be no example. The 
ſentence of the Court, muit, therefore, acquit the priſon- 
er from this charge. . 

But, after this is done another duty remains upon the 
Court. It 1s a duty not only to puniſh, but to prevent 
all manner of evil, The ſame verdict, which finds the pri- 
loner not guilty of murder, finds it proved that he was 

the 
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the inſtrument of lis brother's death. Hence it is to be 
preſumed, that the ſame diſeaſe, which excited him to 
that iatal action. may recur, and be dangerous to other 
people. This we muſt prevent: and I therefore concur 
with the propoſal made by Lord Eſkgrove, that the pri- 
ſoner ſhould be confined for life in the manner that has 
been ſtated. It is following the courſe obſerved by the 
Court iu the like cafes of Spence, Coalſton and Blair, whoſe 
furious fits were fatal to the lives of other people. 


Lord Dunſinnan. The melancholy event which gave oc- 
caſſion to this trial, was accompanied, as appears from 
the verdict of the Jury, with no guilt upon the part of 
the pannel ; and therefore can be the ſubject of no pu- 
niſhment ; yet it was of ſuch a nature, as renders it the 
indiſpenſible duty of the court, in pronouncing judgement 
upon this verdict, to take ſuch meaſures as may afford 
full ſecurity to the public againſt any riſk of the ſame ſort 
in time coming, in caſe, at any future period, this unfortu- 
nate gentleman, ſhould by the viſitation of heaven, be again 
brought into the deplorable ſtate of becoming inconſcious 
of what he does, and conſequently not accountable for his 
actions. The plan, which has been propoſed, appears to 
be entirely adequate to that object, and therefore has my 
concurrence. | 


Lord Craig concured with the opinions delivered, and 
thought the judgement, which had been ſuggeſted, well a- 
dapted tothe end in view.—-And, Lord Juſtice Clerk hav- 
ing expreſſed himſelf to the ſame effect, the Clerk of Court 
proceeded to write out the judgement as follows. 


Tus JUDGEMENT. 


15% of July, 1795. 
The Lord Juſtice Clerk, and Lords Commiffioners of 


Juſticiary having conſidered the verdict of Aſſize, dated 
and returned the zoth day of June laſt, in the trial of the 


ſaid 
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faid Sir Archibald Gorden Kinloch, pannel, whereby the 
aſſize, all in one voice, find it proven that the parmel kill- 
ed the deceaſed Sir Francis Kinloch of Gilmerton Ba- 
his brother-german, in the way and manner above men- 
tioned in the indictment; but find it proven, that, at that 
time, the pannel was inſane and deprived of his reaſon: 
The ſail Lords, in reſpect of the ſud verdict, Find, that 
the ſaid Sir Archibald Gordon Kinloch, is not an obje& 
of puniſhment, and therefore afloilize him /mpliritor: But, 
in reſped of the inſanity and deprivation of reaſon found 
proven, the ſaid Lords decern and adjudge the ſaid Sir 
Archibald Gordon Kinloch, to be carried from the bar, 
back to the tolbooth of Edinburgh, therein to be detained 
and conſined priſoner during all the days of his life; or at 
leaſt, ay and until he is delivered to any friend or other 
perſon finding caution in manner aſtermentioned : and the 
ſaid Lords grant warrant to, and ordain the Magiſtrates 
of Edinburgh, and keepers of their tolbooth, to deliver over 
.the perſon of the ſaid Sir Archibald Gordon Kinloch, to 
ſuch friend or other perſon who ſhall find ſufficient caution 
and ſurety acted in the books of adjournal, to the ſatisfac- 
tion of this Court, to ſecure and confine him in ſure and 
ſafe cuſtody, daring all the days of his life, and that under 
the penalty of L. 10,000 Sterling, ; and, in the meantime, 
ordain the Magittrates of Edinburgh, and keepers of their 
tolbooth, to receive and detain him priſoner, in terms of, 
and agreeable to the above ſentence, as they ſhall be an- 
ſwerable on their higheſt peril. 

RokhrRT MOuzEx, J. P. D. 


This judgement having been ſubſcribed, and read, the 
priſoner retired from the bar. 


CERTIFICATE or CAUTION _ 
being found in terms of the Judgement. 


I Rozgert M'Qurgs of Braxficld, Lord Juſtice Clerk, 


he re by 


( 158 ) 
hereby certify, That Doctor William Farquharſon, one 
of the Members of the Royal College of Surgeons in the 
city of Edinburgh, has found ſufficient caution and ſure- 
by, acted in the Books of Adjournal of the High Court of 

uſtieiary, That he ſhall ſecure and confine Sir Archi- 

ald Gordon-Kinloch of Gilmerton, now priſoner in the 
tolbooth of Edinburgh, in ſure and ſafe cuſtody, during 
all the days of his life, in terms of, and conform to the 
ſentence of the ſaid Court in all points, pronounced a- 
gainſt him upon the'15th day of July current, Witneſs 
my hand, this 17th day of July 1795. 

RoptrT MQuUeex. 


In conſequence of this certificate, Sir Archibald was 
removed from priſon on Friday the 17th of July 1795. 


( 159 ) 


LIST of the WITNESRAES cited on both Sides, 


of whim only thoſe marked thus * were examined. 


— — WITNESSES for the CROWN, 
of whom theſe marked thus f were likewiſe cited fir the 
fannel. | 8 


1. Alexander Kinloch, Eſq; ſon of the deceaſed Sir Da- 
vid Kinloch of Gilmerton, Baronet. 


*2. Walter Gibſon ſervant to the ſaid Alexander Kin- 
loch. 


* 3. Alexander Menie, ſometime butler to the deceaſed 
Sir Francis Kinloch of Gilmerton, now reſiding in 
Edinburgh. 

*4. George Douglas, ſervant to Mils Einloch, daughter 


of the deceaſed Sir David Kinloch of Gilmerton, 


Baronet. 
* 5. Alexander Campbell, lately poſtillion at Gilmerton, 
now ſervant to James Drummond, Eſq; of Perth. 
*6, William Reid Gardner at Gilmerton. 
7. William Temple chaiſe-driver in Haddington.F 
*8. Dr Alexander Monro Phyſician in Edingurgh.f 
9. Dr Francis Home phyſician in Edinburgh.F 
*10. Dr =—_ Home phyſician in Edinburgh.F 
*11, Mr Benjamin Bell ſurgeon in Edinburgh. 
* 12. Dr William Farquharſon ſurgeon in Edinburgh. 
* 13. Mr George Somner ſurgeon in Haddingtonf. 


* 14. Alexander Fraſer Sheriff-clerk to the county gf 


Haddington. T 
15. Hugh Dods clerk to the ſaid Alexander Fraſer, 
*16. Duncan M+*Millan writer in Edinburgh. 
*17. Mr Charles Hay advocate. 
*18 The Rev. Mr George Goldie miniſter of the Goſpel 
at A thelſtoneford. 
*19. John Walker tenant in Beanſton. 
20. James Clerk, Elq; Sherifl-depute of the County of 
Edinburgh. | 
21. Joſeph Mack writer in Edinburgh, 
22. William 
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22. William Scott Procurator-fiſcal of the County of Edin- 
burgh. _ 

23. William Stephens Sheriff- officer in Edinburgh. 

24. William Dumbreck hotel keeper, in St. Andrew's 
Square, Edinburgh. 

25. Willlam Graham Walter to the ſaid William Dum- 


breck. | 
26. Charles Manderſon poſtilpn to the ſaid William 
Dumbreck. | | 
27. James Robertſon keeper of the Black Bull Inn, Edin- 
burgh. | 


28. Patrick Lee vintner in Edinburgh. | 

29. Alexander Murker waiter to the ſaid Patrick Lee F 

30. Mr Alexander Hiſlop Provoſt of taddington. 

31. Mr Thomas Fairbairn Sheriff-fubititute of the Shire 
of Haddington. 

*32. Hay Smith writer in Haddington. 

33- James Stormonth writer in Edinburgh. r 

34. Patrick or Peter Dickſon, ſometime coachman to "the 
late Sir David Kinloch of Gilmerton, Baronet. 

35. Margaret Muir reũdenter in Haddiugton. 

36. James Robertſon keeper of Edinburgh Jail. 

37. Alexander Goodwin inner-keeper of {aid Jail. 

38. James Laing, jun. writer in Edinburgh. 

39. Mr Richard Somner ſurgeon in Haddington. 


WITNESSES cited for the Pannel only. 


I. Miſs Janet Kinloch, daughter of the deceaſed Sir 
David Kinloch. 
*2, Licutenant Colonel Samuel Twentyman. 
*3. Captain Henry Miller of the Staffordſhire Militia. 
*. Major John Mackay. 
5. Mr Francis Anderion writer to the Signet. 
6. Mr Alcxander Low tenant at Woodend. 
7. John Reid malter of old Slaughters coffce-houſe, St. 
Matin's- Lane, London, 


8, John 
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8. John Parſons hairdreſler, No. 8. Little Suffolk 


Street London. 
9. Margaret Curtis widow of Michael Curtis occaſion- 


ally ſervant to the pannel, 


10. William Urquhart perfumer and hairdreſſer, No. 4. | 


Panton Street, Haymarket London, 

11. Mrs Margaret Hay his mother in law, 

12. Alexander Urquhart green grocer London. 

13. John enge grieve at Gilmerton. 

14. Jane Logie chamber maid at walkers hotel, Prince's. 
Street F dinburgh. | 

15. Robert Dickſon poſtilion to Mrs Fairbairn at Had- 
dington. 

16. Henry Gibſon waiter to Mr Lorimer Dunbar. 

17. Wiham Turnbull poitilion to Mr Fraſer at Dunbar. 

18. Elizabeth MacDougal hen wife at Gilmerton. 

19. William Sandie driver of the Haddington coach. 

20. Thomas Temple, hoſtler to Mrs Fairbairn Had- 
dington. 

21. William Moffat Forreſter at Gilmerton. 

22, David Hunter labourer at Gilmerton. 

23. Alexander Ferguſon labourer there. 

24. Francis Buchan wright North Berwick. And 

25. The Reverend Dr. David Johnſt onminiſter of the 
goſpel at North Leith. 


FINIS. 
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